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the  prtv>\>  Council:  NO..  .  ft . .  .for  1910. 

Appeal  from  the  Court  of  Appeal 
for  Ontario. 


BETWEEN 


THE  FLORENCE  MINING  COMPANY  (LIMITED), 

APPELLANTS  ; 

AND 

THE  COBALT  LAKE  MINING  COMPANY  (LIMITED), 

RESPONDENTS. 
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CASE    OF   APPELLANTS. 

1.  This  action  was  commenced  in  the  High  Court  of  Justice  for  On-  p  2  ^~ 
tario  on  the  29th  day  of  December,  1906,  by  the  appellants     against     the 
respondents,  for  (1)  a  declaration  that  the  Letters  Patent  to  the  respond- 
ents were  issued  erroneously,  by  mistake  and'  improvidcntly  and  are  uttei'ly  p  4  i.  30. 
void  as  against  the  appellants  and  that  the  appellants  are  entitled  to  the 

lands. and  minerals  in  question  herein,  (2)  a  declaration  that  the  respond- 
ents rights,  if  any,  under  the  said  Letters  Patent  are  subject  to  the  appel-  p.  4,  i.  35. 
lants  said  right,  (3)  an  injunction  restraining  the  respondents,  their  ser- 
20  vants,  workman  or  agents  from  extracting  or  removing  any  ore  or  minerals 

from  mining  claim  .J.S.  71,  or  from  in  any  way  interfering  with  the  appel-  p-  4, 1.  37. 
lants'  exclusive  right  to  possession  thereof,   (4)    an  account  of  all  ore  or 
minerals  that  may  be  extracted  or  removed  from  the  said  lands  or  any 
part  thereof,  (5)  a  judgment  setting  aside  as  ultra  vires  or  void  the  Letters  p-  4>  l-  41- 
Patent,  in  favor  of  the  respondents  as  against    the    appellants,  or  in  the 
alternative  confining  the  operation  thereof  to  the  lands  therein  described 
other  than  the  lands  of  the  appellants.  '  ' 

2.  The  action  was  tried  before  the  Honorable  Mr.  Justice  Riddell  on 

the  9th,  10th  and  llth  clays  of  June,  1908,  who  reserved  judgment.    On  P.  103, 1.  2. 
30  the  loth  of  June  following  the  learned  Trial  Judge  made  certain  findings  P.  99  et  seq. 
of  fact,  not  necessary  to  be  here  set  forth  in  full,  but  including  that  the  p  99  t  2o. 
applicant  "went  to  the  proper  office  and  procured  such  information  as 
satisfied  him  that  Cobalt  Lake  was  open  for  prospecting."  "No  reason  for  P-  99>  1-  22' 
doubting  the  good  faith  of  Green  or  any  of  those  through  whom  plain-  P.  100,  l.  27. 


RECORD.  tiffs  claim,"  "that  all  legitimate  means  were  used  by  the  plaintiffs"  and 
generally  that  the  evidence  of  the  plaintiffs  engineer  "should  be  given 
full  credence  throughout."  Also  that  against  the  protests  of  the  plaintiffs 

P.  100,  1.  31  the  Crown  sold  in  fee  simple  the  bed  of  Cobalt  Lake  for  a  large  sum  to 
the  defendants  without  any  discovery  by  or  for  them  and  that  the  defend- 
ants had  full  notice  and  knowledge  ofthe  claim  of  the  plaintiffs.  The  terri- 
tory so  granted  included  the  area  in  which  1he  diamond  drill  by  which 
was  made  the  discovery  (under  which  the  appellants  claim)  of  what  the 
learned  Trial  Judge  in  his  Reasons  for  Judgment  described  as  a  "valu- 
able silver  vein."  The  appellants  contended  and  contend  that  upon  the  10 
facts  as  proved  the  appellants  were  entitled  to  siicceed  but  the  learned  Trial 
Judge,  however,  held  that  the  Acts  of  the  Legislature  to  which  he  referred 
barred  the  claim  of  the  plaintiffs  and  that  "the  prohibition  'Thou  Shalt 
not  Steal'  has  no  legal  force  upon  the  sovereign  body"  as  he  held  the  Leg- 

},  102  i  2  islature  to  be  and  also  that  within  its 'jurisdiction  it  "is  restrained  by  no 
rule  human  or  divine."  Judgment  was  accordingly  entered  dismissing  the 
action  with  costs  incurred  subsequent  to  the  20th  day  of  April,  1907,  the 

P.  102, 1.  17.         date  of  the  passing  of  the  second  Act,  7  Edward  VII.,  Chapter  15. 

3.  The  appellants  gave  notice  of  appeal  to  the  Divisional  Court  of 
the  High  Court  of  Justice,  but  upon  order  of  the  Chief  Justice  of  On-  20 
tario  dated  5th  day  of  November,  1P08,  special  leave  was  given  to  appeal 
direct  to  the  Court  of  Appeal  for  Ontario  from  the  said  judgment.    The 
said  appeal  was  argued  before  the  Court  of  Appeal  for  Ontario,  three  of 
the  five  Judges  sitting,  on  the  5th  and  8th  days  of  February,  1909,  and 
judgment  was  reserved. 

4.  Judgment  was  given  by  the  Court  of  Appeal  on  the    5th    day  of 
April,  1909,  dismissing  the  appeal. 

P-  10.  l-  13-   •  5.  The  Attorney-General  of  the  Province  of  Ontario  was  represented 

by  counsel  at  the  trial  and  before  the  Court  of  Appeal. 

6.  On  the  8th  day  of  October,  1909,  an  order  was  made  permitting  30 
the  appellants  to  appeal  therefrom  to  His  Majesty  in  Council. 

7.  The  property  in  question  is  the  mining  claim  of  20  acres  known  as 
J.S.  71,  being  part  of  the  bed  of  Cobalt  Lake  in  the  Township  of  Cole- 
man  in  the  Province  of  Ontario,  and  the  mineral  rights  in  the  adjoining 
road  allowance. 

8.  The  said  Township  of  Coleman  was  set  aside  by  Order-in-Council, 
P.  79, 1. 35  et  seq.    dated  the  30th  day  of  October,  1905.  as  a  separate  Mining  Division  known 

as  the  Coleman  Mining  Division.  The  said  Order-in-Council  was  published 
in  the  Ontario  Gazette  on  the  4th  day  of  November,  1905. 

9.  The  lands  in  question  were  included  among  the  lands  which  under  iO 
section  109  of  the  British  North  America  Act  belonged  to  the  Province 

of  Ontario,  and  by  section  92,  ss.  5  of  the  British  North  America  Act, 
1867,  the  legislature  was  empowered  to  make  laws  in  relation  to  the  manage- 
ment and  sale  of  the  public  lands  belonging  to  the  Province. 
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10.  Pursuant  to  this  authority  there  were  passed  "The  Public  Lands 
Act,"  now  R.S.O.  1897,  Chapter  28,  "The  Free  Grants  and  Homesteads 
Act,"  R.S.O.  1897,  Chapter  29  and  "The  Mines  Act,"  R.S.O. 1897,  Chapter 
36,  which  with  the  amendments  hereinafter  set  forth  were  in  force  at  the 
time  the  rights  of  the  appellants  in  question  arose. 

11.  As  the  alleged  patent  to  the  respondents  is  justified  by  the  Court  of  p.  123,  i.  28. 
Appeal  under  Sec.  33  of  said  "The  Mines  Act"  which  however    had    been 
previously  repealed  on  the  14th  May,  1906,  by  "The  Mines     Act,     1906" 

(6  Edward  VII.,  cap.  11),  it  is  not  necessary  to  discuss  "The  Public 
10  Lands  Act"  or  "The  Free  Grants  and  Homesteads  Act"  beyond  pointing 
out  that  neither  authorized  the  alleged  sale  to  the  respondents  in  Novem- 
ber and  December,  1906,  or  the  said  Patent  which  is  dated  15th  January, 
1907. 

12.  Under  "The  Mines  Act'/  (R.S.O.  1897,  cap.  36),  above  referred 
to,  mineral  lands  were  divided  into  two  classes,  those  situated  in  a  mining 
division  and  those  not  in  a  mining  division.    By  the  section  9  of  said  Act 
mineral  lands  not  in  a  mining  division  were  to  be  dealt  with  under  the 
system  of  mining  locations,  while  those  in  a  mining  division  were  to  be 
dealt  with  by  a  system  of  mining  claims  under  miners' licenses.  The  words 

20  of  sub-section  2  of  said  Section  9  are  "where  such  Crown  lands  are  situ- 
ate within  a  mining  division  they  may  be  occupied  and  worked  as  mining 
claims  under  miners'  licenses  as  hereinafter  provided." 

13.  Sub-section  44  of  the  same  Act  authorized  the  Lieutenant-Gover- 
nor in  Council  to  declare  any  tract  of  country  to  be  a  mining  division  and 

'to  alter  or  diminish  the  limits  of  the  division.  The  interpretation  sec- 
tion, namely  ss.  '.}  of  Sec.  2  defined  a  mining  division  to  include  any  tract 
of  country  declared  to  be  a  mining  division  within  the  Act.  Section  44 
provided  that  after  "publication  in  the  Ontario  Gazette  of  an  Order-in- 
Council  declaring  a  tract  of  country  to  be  a  mining  division,  the  mining 
30  division  therein  mentioned  and  described  and  all  mines  on  Crown  Lands 
situate  in  the  division  shall  be  subject  to  the  provisions  of  this  Act  and 
to  any  regulations  to  be  made  under  this  Act."  "Crown  Lands"  were  de- 
fined'by  section  2  sub-section  4  of  the  said  "The  Mines  Act"  (R.S.O.  1897, 
Chapter  36)  and  "Mine"  by  sub-section  1  of  section  2;  the  lands  in  ques- 
tion being  Cas  will  subsequently  appear)  clearly  Crown  lands  within  the 
meaning  of  the  said  definition. 

14.  The  sections  following  deal  with  the   issue  of  Miners'  Licenses  P-  81. 
but  as  the  license  of  the  discoverer,  Exhibit  10,  and  of  the  appellants, 
Exhibit  12,  were  proved,  it  is  not  necessary  here  to  discuss  these  provis-  p-  8S- 

40  ions  more  in  detail. 

15.  Section  47  of  "The  Mines  Act"    (R.S.O.    1897,    Cap.    36)    was 
amended  by  61  Victoria  (Ontario)  Chapter  11,  Section  3,  to  provide  that 
"a  licensee  who  discovers  a  vein  lode  or  other  deposit  of  ore  or  minerals 
in  place  within  the  division  mentioned  in  his  license  shall  have  the  right 
to  stake  out  thereon  a  mining  claim  provided  that  it  is  on  Crown  Lands 


RECORD. 


P.  59,  1.  25. 


Pp.  79  and  80. 


P.  13,  1.  8. 
P.  13,  1.  25. 


not  withdrawn  from  location  or  exploration  and  is  not  included  in  a 
claim  occupied  by  another  licensee  or  on  lands,  the  mines,  minerals  and 
mining  rights  whereof  have  been  reserved  by  the  Crown  and  shall  have 
the  right  to  work  the  same  or  to  transfer  his  interest  therein  to  another 
licensee." 

16.  In  the  present  case  it  was  proved   that   the   Licensee   who   trans- 
ferred his  interest  to  the  appellants  mnde  a  discovery  within  the  mean- 
ing of  the  said  section  and  that  all  the  conditions  were  fulfilled  and  the 
appellants  submit  that  thereupon  the  statutory  right  as  defined   by  the 
Act  vested  in  the  discoverer  and  was  duly  transferred1  to  the  appellants. 

17.  The  question  as  to  whether  the  territory  in  dispute  was  open  for 
exploration   at   the    time  of   the   discovery   under  which    the    appellants 
claim,  namely,  the  7th  of  March,  1906,  depends  upon  the  proper  construc- 
tion and  legal  effect  of  the  three  Orders-tin-Council  of  14th  August,  1905, 
28th  August,  1905,  and  30th  October,  1905.     Section  33  of  "The  Mines 
Act"  (R.S.O.  1897,  cap.  36)  provided  that  where  a  part  or  section  of  the 
Province  is  shewn  or  reported  to  be    rich  in  ores  or  minerals,  the  Lieuten- 
ant-Governor in  Council  may  withdraw  the  whole  or  a  portion  thereof 
from  sale  or  lease,  etc.,  and  may  fix  the  price  per  acre  at  any  greater  sum 
than  is  hereinbefore  provided  or  may  offer  the  same  at  public  auction  on 
such  terms  and  conditions  as  may  be  fixed  by  Oider-in-Council.     There 
is  also  an   implied  .right  to  withdraw  contained  in  section  9  of  the  Mines 
Act  limiting  the  right  of  exploration  which  up  to  the  time  of  the  amend- 
ment authorized  by  60  Victoria,  Chapter  8,  Section  5,  had  been  absolute 
over  Crown  Lands.    This  limitation  is  expressed  in  the  words  of  section  9 
"except  on  such  lands  as  may  by  the  Lieutenant-Governor     in     Council 
have  been  withdrawn  from  sale,  local  ion   or  exploration  as  being  valu- 
able for  their  pine  timber  or  any  other  reason,"  and  a  penalty  is  imposed 
for  exploring  on  lands  so  withdrawn.     The  previous  right  of  exploration 
under  the  Statute  of  1892,  55  Victoria    (Ontario)    Chapter  9,    Section  7, 
provided  that   any  person   mdght   explore  for  mines  and  minerals  on  any 
Crown  Lands  surveyed  or  unsurveyed  and  not  for  the  time  being  marked 
or  staked  out  and  occupied  as  provided  in  the  Aft.     By  "The  Mines  Act" 
(R.S.O.  1897,  Cap.  36),  Sec.  2,  sub-section  4,  "Crown  Lands  shall  include 
all  Crown  lands.  School  lands  or  Clerary  lands  not  in  the  actual   use  or 
occupation  of  the  Crown  or  of  any  public  Department  of  the  Government 
of  the  Dominion  of  Canada  or  of  this  Province  or  of  any  officer  or  ser- 
vant thereof,  and  not  under  lease  or  license  of  occupation     from     the 
Crown  or  the  Commissioner  of  Crown  Lands  and  as  to  which  no  adverse 
claim  exists  which  is  subsequently  recognized     by     the     Commissioner  of 
Crown   Lands."     As  then1  was  at  this  time  no  adverse  claim  which  was 
subsequently  recognized  it  is  clear  that  the  phrase  "Crown  Lands"  under 
this   interpretation    includes   the   lands  in  question  and  it  is  to  be  noted 
that  in  this  definition  of  Crown  Lands  there  is  no  reference  to  lands  with- 
drawn. 
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18.  The  copy  of  the  regulations  contained  in  the    official    pamphlet       RECORD, 
handed  Mr.  Green,  the  discoverer,  through  whom  the  appellants  claim, 

shows  the  position  as  to  exploring  on  the  territory  in  question  subsequent     '      t   seq' 
to  the  Order-in-Council  of  the  30th  of  October,  1905,  copy  of  which  was  P  72  i  4 
included  in  the  pamphlet  handed  Mr.  Green. 

19.  It  is  to  be  observed  that  the  regulations  furnished  Mr.  Green  by 
the  Department  contained  as  section  15  thereof    the     provision  that  a 
Miners'  License  shall  authorize  a  Licensee  to  explore  any  portion  of  the 

Mining  Division  named  in  his  license  and  to  mine  within  one  year  from  P-  73,  i.  7  et  se 
the  date  of  the  license  on  a-ny  mining  claim  marked  or  staked  out  by 
10  such  licensee  on  Crown  Lands. 

'20.  The  provision  authorizing  the  Licensee  to  explore  on  any  portion 
of  the  Mining  Division  named  in  his  license  was  inserted  by  force  of  61 
Victoria  (Ontario)  1898,  Chapter  11,  Section  2. 

21.   ruder  section  1  of  "The  Mines  Act"  (R.S.O.  1897,  Ch.  36),  the  p  79  ,  2 
provisions  of  the  said  ()i  der-in-Council  of  30th  October,  1905,  after  publi- 
cation in  the  Ontario  Gazette  (i.e.  after  4th   November,    1905)     were   to 
have  the  force  and  effect  of  law. 

'I'l.  The  only  exception   referred   to   in  the  Order-in-Council  of  30th  P.  80,  1.  4. 
October,  1905,  are  in  the  words  "not  theretofore  disposed  of."     This  re- 

20  feis  hack  to  the   Order-in-Coiincil  of  28th  August,  1905,  which  provides   P.  79.  l.  27. 
for  cases  of  sale  or  leases  and  for  applications  for  making  lands,  all  of  p  79>  i.  30. 
which  were  protected.     So,  it  is  submitted,  it  is  quite  clear  that  on  the 
7th  .March.  190(>,  there  was  the  right  to  explore  on  any  part  of  the  Cole- 
man  Mining  Division  which  is  mentioned  in  the  license  of  the  discoverer 
with  certain  exceptions  which  clearly  do  not  include  the  lands  in  ques- 
tion, in  other  words  that  at  the  time  of  the  discovery  under  which  the 
appellants  claim  there  was  a  clear  right  vested  in  said  licensee  to  explore 
the  part  of  the  bed  of  Cobalt  Lake  now  in  question..   The  said  pamphlet 
and  the   information  given  Mr.  Green  were  represented     by     those     in  ''-  51,  i.  1. 

•"0  charge  of  the  Government  offices  to  be  complete  and  there  was  nothing 
in  them  directly  or  by  reference  casting  the  slightest  doubt  upon  the 
right  of  the  licensee  to  explore  the  property  in  question. 

'!'•'>.  The  Order-in-Council  of  14th  August,  1905,  was  based  on  the 
reason,  expressed  therein,  namely  that  "considering  the  importance  of  P-  79,  1.  7. 
the  subject  and  the  desirability  of  exercising  careful  judgment  in  arriv- 
ing at  a  conclusion  with 'reference  to  the  adoption  of  a  scheme  or  system 
of  dealing  with  the  mining  question,"  the  Committee  of  Council  ad- 
vised that  the  tract  known  as  the  Gillies  Timber  Limit,  also  the  Lakes 
known  as  Cobalt  and  Kerr  Lakes  situated  in  the  Township  of  Coleman 
40  be  withdrawn. 

The  careful  judgment  referred  to  in  this  Order-in-Council  was  pre-  P.  79,  i.  22. 
siirnably  expressed  a  fortnight  later  in   the   Order-in-Council   of  the   28th 
August,   1905,   which   recited   that  the  Township  of  Coleman    and    three 
other  Townships  therein   named   were  shown  to  be  rich  in  ores  and  min- 
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P.  100,  1.  7. 

P.  49,  1.  33. 
P.  50,  1.  8. 
P.  66,  1.  5. 


ends  ami  recommended  that  they  bo  \vithdra\vn  and  also  be  set  apart 
under  section  :'.:>  of  "The  Mines  Act."  Section  33  gave  the  Government 
under  the  recitals  in  the  Order-in-Conncil  of  28th  August,  1905,  the  right 
to  increase  the  price  of  the  lands  therein  described.  As  the  whole  of  the 
Township  of  Coleman  (except  what  is  expressly  excepted  as  having  been 
sold,  leased  or  applied  for)  was  set  apart  under  the  Order-in-Council  of 
28th  August,  1905.  under  said  section  33  of  the  Mines  Act,  and  as  tin- 
whole  of  Cobalt  Lake  is  situate  within  Coleman  Township  it  is  clear 
that  this  Order-in-Coiuicil  necessarily  applies  to  Cobalt  Lake. 

24.  Cobalt  Lake  being  part  of  the  Township  of  Coleman  is  included  10 
in  the  Order-in-Council  of  30th  October,    1905,    and    after    publication 
thereof  in  the  Ontario  Gazette  on  the  4th  November,  1905,  the  terms  of  the 
Act  are  clear  that  the  land  in  question  as  part  of  the  said  Township  of 
Coleman  was  to  be  dealt  with  on  the  basis  of  section  47  of  "The  Mines  Act," 
giving  the  licensee  who  makes  a  discovery  a  statutory  right  to  work  his 
mining  claim. 

It  is  shown  that  the  said  Order-in-Council  of  30th  October,  1905,  re- 
mained in  force  so  that  the  above  represents  the  legal  position  at  the 
time  the  rights  of  the  appellants  became  vested. 

25.  These  rights  arose  in  the  following  way:     Early  in  1906  Mr.  W.  20 
J.  Green  who  transferred  his  mining  claim  to  the  appellants  decided  to 
prospect  for  minerals  in  Cobalt  Lake.       He  went    to    the    Parliament 
Buildings  at  Toronto  to  the  proper  Department  and  enquired  for  infor- 
mation relating  to  the  Cobalt  District  and  was  handed    the    regulations 
marked  Exhibit  1  to  his  evidence  taken  de  bene  esse,  put  in  and  marked 

as  Exhibit  16  at  the  trial. 

The  extracts  from  these  regulations  which  either  side  considered  ma- 
terial to  this  appeal  are  printed.  Appended  to  the  regulations  as  handed 
Mr.  Gieen  was  a  copy  of  the  Order-in-Council  of  30th  October,  1905. 

26.  This  Order-in-Council  separated  the  Township  of  Coleman  from  30 
the  Tcmiskaming  Mining  Division  which  had  been  set  aside  by  Ordvr- 
in-Council  of  the  5th  of  April,  1905,  and  constituted  the  said  Township  of 
Coleman  a  separate  Mining  Division  under  the  name  and  title    of   the 
Coleman  Mining  Division  and  subject  to  the  amended    regulations    for 
mining  division  save  as  provided  in  the  previous  part  of  this  Order-in- 
Council. 

27.  Cobalt  Lake  was  shown  to  be  in  the  Township  of  Coleman.    This 
was  expressly  found  by  the  learned  Trial  Judge. 

28.  Mr.  Green  was  further  informed  that  if  he  went  to  Haileybury  he 
could  secure  a  map  showing  what  was  open  for  location,  and  accordingly  40 
lie  went  to  Ilailoylinry  and  at  the  office  of  the  official  in  charge  of  the  Colt-- 
man Mining  Division  procured  a  map  of  the  Township  of  Coleman  which 
was  marked  Exhibit  2  on  his  examination.     He  was  informed  by  the  Offi- 
cer in  charge  as  to  the  meaning  of  the  letters  on  the  map,  that  "A"  meant 
claims  applied  !'"!•  "1"  leased  and  "p"  patent.    Having  received  this  Mr. 
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Green  came  to  the  conclusion  which  the  appellants  contend  was  the  legal 
effect  of  the  Order-in-Council  that  Cobalt  Lake  was  open  for  exploration. 

29.  It  is  now  said  that  if  Mr.  Green  had    made    further    search  he 
would  have  learned  that  there  were  prior  applications  on  the  files  of  the 

Crown  Lands  Department.    The  appellants  submit  that  he  was  justified       RECORD, 
in  relying  on  the  information  given  him  showing   that   Cobalt  Lake  was 
open  for  exploration.    These  alleged  applications  are,  however,  shown  to 
have  been  entirely  without  bnsis.     The  first  of  these  is  the  alleged  applica-  p.  67. 
tion  of  William  Clark  Chambeis.     This  is  stated  by  Mr.  Gibson  the  first  P.  n,  is.  15  and 
10  witness  for  the  respondents,  to  be  based  on  no  discovery.       The  essential      16- 

part  of  Mr.  Chambers'  affidavit  is,  referring  to  certain  out-cropping  some  P'  67>  '•  28' 
distance  from  the  property  in  question,  "I  verily  believe  that  it  will  event- 
ually be  traced  across  the  road  allowance  and  into  Long  Lake"  as  Cobalt 
Lake  was  then  called.    This  was  clearly  no  allegation  'of  a  valid  discovery. 

30.  As  to  the  alleged  Bessey  or  Bessey  and  Dreany   application   there  P.  68, 1.  24. 
was  the  report  of  Mr.  Corkill  on  August  17th,  1905,  eleven  days  before  the 
Order-in-Council  of  28th  August,  1905.    The  report  of  Mr.  Corkill  showed  p  71 
that  the  alleged  discoveries  were  first  situate  on  the  road  allowance  which,  of 
course,  could  not  constitute  a  valid  claim  and  secondly,  an  allegation  of  wash 

20  ore  which  was  not  ore  "in  place"  as  was  required  by  61  Victoria,  Chapter 
11,  Section  :>.  There  was  a  third  application  for  the  road  allowance  which 
as  being  immaterial  was  not  printed  as  the  road  allowance  had  to  be 
dealt  with  under  Statute,  4  Edward  VII.,  Chapter  22,  Section  20.  Had  Mr. 
Careen,  therefore,  instead  of  relying  on  the  representations  made  to  him  by 
the  officials  of  the  Department  showing  Cobalt  Lake  as  open  for  explor- 
ation, searched  for  himself  he  would  have  arrived  at  the  same  conclusion 
that  there  was  no  pending  application,  the  matter  having  been  concluded 
by  Mr.  Corkill's  report  on  the  17th  of  August,  1905.  This  is  indicated  by 
the  map  handed  Mr.  Green  at  Haileybury.  If  the  application  had  been  p.  50,  i.  39. 

30  considered  as  pending  the  letter  "a"  would  have  appeared  on  Cobalt  Lake 
as  it  does  on  some  other  under-water  areas,  application  for  which  appeal's 
to  have  been  pending.     As  the  letter  did  not  appear  on  this  map  the  pro- 
per conclusion  was  that  there  was  no  pending  application  for  the  lands  in 
question.    As  to  the  subsequent  report    of     Messrs.  Mickle  and  Kobinson  p-  89- 
made  on  the  25th  August,   190(5.  it  is  sufficient  to  point  out  that  this  was  p  ?Q  i  21. 
long  after  the  riyht  of  the  appellants  had  become  vested,  and  that  it  was 
possible  by  making  a  valid  discovery  to  secure  the  property  in  question. 
is  clearly  shown  by  the  instructions  sent  pursuant  to  the  special  ruling  of 
the  Minister  on  the  13th  of  July,  1905.    This  shows  that  all  that  was  ne- 

4Q  cessary  to  secure  the  territory  in  question  was  to  make  what  the  Minister 
described  as  an  actual  discovery  of  valuable  mineral  in  place. 

:J1.  The  Honourable  the  Chief  Justice  of  the  Court  of  Appeal  for  On-  P-  122,  i.  30. 
tario  says  "There  was  nothing  misleading  in  the  information  he  did  ob- 
tain."    If  it  was  intended  that  Cobalt  Lake  should  not  be  open,  then  it  is 
submitted  that  the  information  was  misleading  and    the    evidence  shows 
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RECORD.       that  it  (lid  mislead.    The  pamphlet  handed  M  r.  ( irern  contained  the  Order- 
T~7  in-Council  of  30th  October.  1905,  which  constituted  the  Township  of  Cole- 

man  a  separate  mining  division.     The  map  of  Coleman    Township     (Ex- 

P.  80,  1.  33.  hjbit   2)    showed   what   parts  thereof  were  patented,  leased  or  applied  for. 

Ii  showed  that  the  part  of  Cobalt  Lake  now  in  question  was  not  at  that 

P.  51,  1.  8.  time   patented,   leased   or  applied   for  and  there  was  nothing  to  indicate 

it  was  withdrawn.  These  were  the  only  exceptions  indicated  and  it  was 
distinctly  represented  to  Mr.  Given  that  the  map  would  show  what  was 
open  for  location.  The  pamphlet  and  ma]),  therefore,  amounted  to  a  dis- 
tinct and  unequivocal  representation  that  the  part  of  Cohalt  Lake  on  10 
which  exploration  work  was  undertaken,  was  open  for  exploration.  "The 
Mines  Act,  1906,"  shows  the  view  of  the  Legislature  to  have  been  that  after 
the  Order-in-Council  of  20th  October,  1905.  the  Gillies  Limit  alone  was 
subject  to  the  Order-in-Council  of  14th  August.  1905.  The  Crown  Lands 
Department  which  had  prepared  the  pamphlet  handed  out,  clearly  be- 
lieved and  alleged  that  Cobalt  Lake  was  open  then  for  prospecting  and 
that  Cobalt  Lake  and  Kerr  Lake  being  in  the  Township  of  Coleman  were 
taken  out  of  the  operation  of  the  Order-in-Council  of  14th  August,  1905, 
by  the  subsequent  Order-in-Council  of  30th  October,  1905.  Otherwise  all 
reference  to  the  Order-in-Council  of  14th  August,  1905,  would  not  have  20 
been  omitted  from  the  pamphlet  which  contained  the  Order-in-Couucil  of 
30th  October,  1905,  constituting  the  Township  of  Coleman  a  separate 
Mining  and  in  another  part  of  pamphlet  it  was  expressly  stated  that  a 

P.  73,  1.  7.  Miner's  License  shall  authorize  the  licensee  to  "explore  any  portion  of 

the  Mining  Division  named  in  his  License."    The  only  exceptions  pointed 
out  to  Mi1.  Green  were  of  lands  patented,  'eased  or  applied  for,  exceptions 

P.  51,  1.  2.  which  did  not  extend  to  Cobalt  Lake  or  at  all  events  to  any  part  of  that 
now  in  question. 

p.  122,  1.  34.  32.  But  the  learned  Chief  Justice    says — "A    plain    direct    question 

either  at  the  Bureau  of  Mines  or  Haileybury  would  have  undoubtedly  eli-  30 
cited  the  information  that  Cobalt  Lake  was  not  open  for  prospecting." 
This,  of  course,  is  pure  surmise  and  it  is  submitted-  the  proper  inference 

P.  44,  l.  10.  is  the  contrary.  It  was  shewn  in  evidence  that  in  March,  1906,  a  very 
careful  search  was  made  at  Haileybury  for  any  Order-in-Council  auth- 
orizing the  Mining  Recorder  to  refuse  to  record  claims  on  Cobalt  Lake. 

P.  53,  1.  32.          No  trace  of  such  Order-in-Council  or  of  the  Order-in-Council     of     14th 

P.  53,  i.  46.  August,  1905,  could  then  be  found  at  the  f'overnment  office  at  Hailey- 
bury. 

P.  49,  1.  28.  Although   it  was  represented  that  the  information  handed  Mr.  Green 

would  be  complete  when  he  obtained  the  map  which   would,  was  stated.  40 
show  what  was  open  for  location  and  although  he  was  told  that  the  map 
.handed  him  was  up  to  date,  it  was  not  until  after  his  discovery  and  the 
attempt  to  record  his  claim  that  the  slightest  hint    reached    him    of  the 

P  51  l  10  Order-in-Council  of  14th  August,  1905,  or  that  it  was  claimed  Cobalt  Lake 
was  not  open  for  prospecting. 
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33.  That  there  was  no  valid  or  known  reason  for  not  dealing  with       RECORD. 
Cobalt  Lake  according  to  law  and  granting  parts  of  it  as  mining  claims 

to  discoverers  is  shown  by  the  notice   sent    on    the    instructions    of    the  P.  70,  i.  21. 
Minister  to  the  Mining  Recorder  on  13th  July,  1905,  "that  he  may  accept 
and  record  claims  on  the  bed  of  Cobalt  Lake." 

34.  It  was  stated  by  a  member  of  the  Government  that  the  Order-in-  P.  44,  1.  13. 
Council  of  14th  August,  1905,  withdrawing  Cobalt  Lake  was  posted  up  P.  44,  is.  30-32. 
in  the  Recorder's  Office  at  the  time  of  Mr.  Green's  discovery.     The  Min- 
ing Recorder  in  his  evidence  states  that  until  a  week  before  the  trial  he  P.  41,  i.  8. 

10  was  under  the  impression  that  this  was  the  fact  but  he  admitted  that  the 
Order-in-Council  was  not  at  that  time  posted  up.  There  was,  therefore, 
not  the  slightest  reason  for  Mr.  Green  suspecting  that  the  information 
given  him  indicating  Cobalt  Lake  open  for  prospecting  was  incorrect. 

35.  The  proper  conclusion  from  the  evidence  is  that  if  special  enquiry 
had  been  made  about  Cobalt  Lake  the  reply  would  probably  have  been  that 

it  was  open  for  prospecting.     This  was  the  information  given  on  13th  P.  70. 
July,  1905.     The  ground  of  that  information  was  obviously   that   Cobalt 
Lake  being  part  of  the  Temiskaming  Mining  Division  set  aside  by  Order-  p-  72>  '•  6- 
in-Council,  5th  April,  1905,  was  thereby  opened  for  prospecting.    If  a  sur- 
20  mise  is  to  be  made,  the  presumption  surely  is  that    a    consistent    answer 
would  luive  been  given  as  to  effect  of  the  Order-in-Council  of  30th  Octo- 
ber, 1905,  and  if  so  the  answer  would  have  been  that  after  30th  October, 
1905,  Cobalt  Lake  was  open  for  exploration  and  that  the  Recorder  should, 
to  use  the  words  of  the  Minister,  "'accept  and  record  claims  on  the  bed  of  P.  70, 1.  22. 
Cobalt  Lake." 

36.  The  conclusion  which  the  learned  Trial  Judge  found  was  formed 
by  Mr.  Green  was.  therefore,  perfectly  justifiable.     It  would  have  been 
manifestly  imprudent  for  Mr.  Green  to  have  made  minute  special  enquir- 
ies in  regard  to  Cobalt  Lake  and  run  the  risk  of  disclosing  to  perhaps  not 

30  over  scrupulous  rivals  the  place  of  his  intended  operations,  until  the  pre- 
parations for  complying  with  the  regulations  as  to  discovery  were  com- 
plete. It  is  to  be  observed  that  any  person  had  the  right  to  be  present 
in  the  offices  where  information  was  obtained  and  to  hear  Mr.  Green's 
inquiries  and  the  answers  thereto.  The  Department  having  represented 
that  all  the  information  in  regard  to  the  Cobalt  District  had  been  given 
to  Mr.  Green  there  was,  it  is  submitted,  no  duty  to  make  further  enquiry. 

37.  Mr.  Green  having-  thus  satisfied  himself  that    Cobalt    Lake    was  P.  50,  i.  24. 
open  for  exploration  proceeded  to  explore.       A  diamond  drill  was  pur-  p  51  i.  15. 
cbased  together  with    a    gasoline  engine  to  run  it  and  the  other  necessary 

40  equipment.    A  house  was  erected  on  the  ice  on  Cobalt  Lake.    The  machin- 
ery was  started  under  the  direction  of  an  Engineer    and    after    working  P.  51,  i.  30. 
there  some  weeks  a  discovery  was  made  on  the  7th  of  March,  1906.     No 
objection  was  made  to  this  work  which  was  openly  done. 

38.  After  the  said  preparations  were  made  and    the    diamond  drill 

placed  on  the  ice  any  one  at  or  near  Cobalt,  including  the  Government  p-  51>  '•  1S 
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RECORD.  officials,  could  have  seen  the  work  of  exploration  in  progress  and  if 
Cobalt  Lake  had  been  considered  at  that  time  (February  and  March, 
r.  51.  i.  30.  1906)  withdrawn,  it  is  certain  that  objection  would  have  been  made,  but 
it  is  shown  that  no  objection  was  made  though  the  fact  of  said  exploration 
work  on  Cobalt  Lake  must  have  been  generally  known  for  several  weeks 
before  said  discovery. 

39.  In  the  judgment  of  the  Honourable  the  Chief  Justice  of  Ontario, 
he  says:— "It  is  plain  that  the  explorations  leading  to  the  alleged  discovery 
were  all  made  before  Mr.  Green  or  any  one  assisting  him  in  the  work  had 
procured  a   Miners'  License."     This  is  not  only  not  supported  by  the  evi-  10 
denee  but  the  contrary  was  distinctly  and  conclusively  proved. 

Col.  .1.  If.  (lordon  after  referring  to  Mr.  Green's  going  to  Haileybury, 
p.  64, 1.  14.  where  it  is  shown  he  obtained  his  license,  says: — "He  came  back  and 
p. 29, 'i. 24 et seq.  vve  went  drilling  in  Mr.  Green's  presence  and  eventually  the  drill  got 

choked  up,  blocked  and  we  pulled  the  drill  rod  out  and  found  the  core, 

and  found  a  core  which  contained  cobalt  and  silver." 

40.  Mr.  (Jreen  having  been  asked  had  they  stopped  drilling  at  that 
time,  referring  to  the  time  of  his  return  with  his  license  says: — "No.  they 
were  still  working.    I  can't  say  as  to  when  I  was  away,  but  they  were 
drilling  when  I  got  back  and  the  mineral   was   brought    up    while    I    was  20 
there." 

41.  As  to  the  exploration  before  a    license    was    obtained    this    was 
clearly  authorized  by  the  Statute.     The  words  of  the  Statute  which  were 
ouoted  in  the  said  pamphlet  were  "Any  person  may  explore,"  etc.  There 

P.  72,  i.  11.  were  exceptions  which  are  shown  not  to  be  applicable  to  the  present  case. 
By  no  twisting  can  the  plain  words  "any  person"  be  construed  to  mean 
"'any  licensee." 

42.  The  Honourable  the  Chief  Justice    of    Ontario    further    says:— 
"And  it  was  not  until  they  believed  themselves  to  be   on   the  eve  of  a 
discovery  of  valuable  mineral  that  the  withdrawal   of  a   core   from  the  30 
diamond    drill    was   suspended    until    a   Miner's    License    was    hurriedly 
obtained."     To     say     that     there    was     any     hurry     in    .obtaining     the 
license   is  not  justified   by  the  evidence.    There  is  no  foundation  on  the 
evidence,  or  in  fact  for  the  statement  that  the  withdrawal  of  a  core  was 

P  64  i  g  suspended.     On  the  contrary  it  was  shown  that  there  was  drilling  in  the 

P.  64,  1.  27.          presence  of  the  licensee  after  he  had  obtained  his  license,  and  it  Avas  only 
p.  29,  i.  43.          because   the  drill   got   choked,  blocked,  that  the  drill  rod  was  pulled  out 
at  the  time.     It  was  attempted  to  be  argued  that  the  discovery  of  calcite 
P.  37,  1.  10.          was  a  valuable  mineral,  but  it  was  expressly  shown   that   in   the   calcite 

found  before  the  discovery  on  the  7th  March   no  silver  was  present,  so  40 
that  it  is  on  the  evidence  clearly  established  that  there  was  exploration  by 
drilling  after  Mr.  CUT  en  obtained  his  Miners'  License,  and  that  as  the 
result   of  such  exploration  the  discovery,    under    which    the    appellants' 
claim,  was  made.  ' 
P.  81,  i.  14.  4:5.  At  the  time  of  the  making  of  the  discovery  Mr.  Green  was  the 
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holder  of  a  Miners'  License.  This  discovery  is  found  by  the  Trial  Judge  RECORD, 
in  the  words  "pierced  a  valuable  silver  vein,"  who  also  states  the  evi- 
dence of  Colonel  Gordon,  the  Engineer,  is  to  be  given  full  credence 
throughout.  Mr.  Green  thereupon  under  the  express  provisions  of  the 
Statute  by  virtue  of  the  said  discovery  acquired  a  right  to  mark  and 
stake  out  a  mining  claim  and  the  right  to  work  the  same,  and  to  transfer 
his(  interest  therein  to  another  licensee.  Immediately  after  the  discov- 
ery the  mining  claim  was  surveyed  in  accordance  with  the  law  and  the 
regulations  and  included  the  part  of  Oobnlt  Lake,  designated  as  J.S.  71 
10  and  containing  Nineteen  and  three-quarter  acies,  as  shewn  in  Exhibit  22. 

44.  The  Order-in-Council  of  30th  October,  1905,  contains  the  words 
"Provided  that  in  the  case  of  lots  or  parcels  of  broken  outline  or  of  ir- 
regular shape  or  size  the  claim  may  be  of  irregular  shape  and  of  greater 
or  less  area  than  twenty  acres  but  not  to  exceed  thirty  acres."    The  claim 
was  then  staked  out  in  accordance  with  the  Act  and  regulations,  the  dis- 
covery  post  being  placed  Two  hundred  and  fifty-three  feet  southwest  of 
number  one  post,  number  one  post  and  number  four  post  being  placed  at 
the  points  where  the  concession  line  intersected  the  shore  line  and  num- 
bers Two  and  Three  where  the  boundary  line  between  J.S.  51  and  J.S.  71 

20  (the  latter  being  the  land  in  question)  intersected  the  shore  line. 

45.  After  the  claim  had  been  surveyed  and  staked  out  as  aforesaid 
and  on  the  following  morning  the  8th  of  March,  1906,  a    notice    of   the 
claim  was  duly  tendered  to  the  Miring  Recorder,  who  then  stated  that 
he  had  instructions  not  to  record  claims  on  the  bed  of  Cobalt  Lake.    On 
behalf  of  the  discoverer,  the  Government  fees  were  paid  to  the  Depart- 
ment and  received  but  subsequently  tendered  back.     Evidence  was  then 
tendered  the  Crown  Lands  Department  of  Mr.  Green's  discovery,  but  by 
letter  reply  was  given,  saying,  "as  the  Department  is  not.  prepared  to  con- 
sider Mr.  Green's  application  there  would  appear  to  be  nothing  to  gain 

30  by  examining  the  evidence  as  to  Mr.  Green's  discovery."  The  evidence 
was-  again  tendered  but  was  again  refused,  the  letter  of  the  Department 
returning  it,  being  dated  22nd  March.  1906. 

46.  The  refusal  to  record  the  appellants 'claim  was  based  solely  on  the  p.  66, 1.  17. 
ground  that  it  was  contended  that  Cobalt  Lake  was  not  open  for  explor- 
ation. p-  41'  L  45- 

Under  section  160  of  "The  Mines  Act,  1906,"  (6  Edward  VII.,  Cap. 
11),  the  time  for  performance  of  the  working  conditions  was  not  to  com- 
mence until  the  claim  was  recorded.     The  license  year  (from  7th  March,  P.  81,  1.  14. 
1906),  during  which  under  the  previous  legislation  (61  Victoria,  Chapter  P.  47,  i.  9. 
40  11,  Section  8,  as  amended  by  62  Victoria,  Chapter  10,  Section  13),    the 

first  year's  work  was  required  to  be  done,  had  not  expired  when  the  pat-  P.  98,  i.  20. 

ent  to  the  respondents  was  issued  on  the  15th  of  January,  1907.      The 

said  legislation  was  repealed  by  "The  Mines  Act,  1906,"  (6  Edward  VII.. 

Cap.  11),  on  the  14th  of  May.  1906.     In  any  event  performance  of  the   p-  63>  '•  13 

working  conditions  was  prevented  by  the  Government.    The  respondents 
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P.  54,  1.  '19. 

i  .  54,  1.  21. 


P.  55,  1.  25. 


1'.  44,  I.  33. 


P.  41,  1.  4. 


P.  91. 


P.  54,  1.  19. 
P.  50,  1.  24. 


are  estop] KM!  and  it  is  not  open  to  them  to  object  that  the  working  condi- 
tions wen-  not  performed. 

47.  Mr.  Green  then  pressed  for  an  investigation  of  the  matter  and 
for  an  opportunity  of  proving  the  facts  upon  'which  his  claim  was  based, 
but  r.o  opportunity  of  proving  the  facts  could  be  obtained. 

48.  The   Legislature  subsequently  passed   "The    Mines    Act.    190t>," 
(6  Edward  VII..  Cap.  11 ),  section  100  of  which,  dealt   specially  with  the 
Gillies  Bros.  Timber  Limit  described  in  the  Order-in-Council  of  the  14th 
August,  1905;    This  Act  came  into  force  on  the  14th  of  May,  1906,  subse- 
quent to  the  right  of  the  appellants  and  is  consistent  with  Cobalt  Lake  be-   10 
ing  open  for  exploration  as  the  appellants  contend  it  was. 

49.  Another  Act  was  hurriedly  passed  at  the  same  Session,    6    Ed- 
ward VTT.,  Chapter  12,  which  received  its  three  readings  in  one  day.    It 
is  not  pretended  that  any  notice  of  the  passing  of  this  Act  was  given  to 
Mr.  Green  or  to  the -appellants  and  for  the  reasons  which  will  hereinafter 
be  set  forth  it  is  contended  that  the  said  Act  does  not  affect  the  appel- 
lants' rights. 

50.  Mr.  Green  shows  that  the  Government  heard  the  statement  of  the 
Mining  Recorder  without  giving  him  (Creen)  an  opportunity  of  know- 
ing what  the  Mining  Recorder  said.      It  was,   however,  shown    by    Mr.   20 
Cochrare  that  the  Prime  Minister  had  stated  in  the  House   that   at   the 
time  of  Mr.  Green's  discovery  the  Order-in-Council   of  14th  August   was 
posted  up  in  Mr.  Smith's  office.     The  Recorder,  Mr.  Smith,  was  called  as 

a  witness  and  stated  that  the  Order-in-Couucil  was  not  posted  up  at  the 
time  of  Mr.  Green's  application.  He  stated  that  until  about  a  week  be- 
fore the  trial  he  had  been  positive  that  it  had  been  reposted  on  his  entrance 
to  his  new  office  in  November,  1905,  but  that  he  was  msitaken  in  this. 

51.  As  the  Prime  Minister  would  not  be  presumed  to  have  invented 
the  statement  made  to  the  House,  the  fair  inference  from  the  evidence,  it 

is  submitted,  is  that  the  Mining  K'ecorder  gave  him  the  false  information  $Q 
he  in  turn  gave  to  the  Legislature  no  doubt  mistakenly  believing  it  to  be 
true. 

52.  It  w:is  clearly  on  this  basis  that  the  Order-in-Council  of  22nd  No- 
vember, 1906  (Exhibit  7),  was  passed.     There  was  no  authority  whatever 
to  pass  such  an  Order-in-Council  as  agairst     Mr.     <!reeu's     application. 
The  Art.  (I  Kdward  VII..  Chapter  12,  referred  to  discoveries  before  the 
1 -Ith  of  August,  1905,  and  in  addition  from  the  above  it  follows  that  the 
said    Order-iu-Coiincil     was    passed    by    mistake,    improvident!}'    and    in 
erior  and   while  the  Government  were  act  ing  on  the  mistaken  information 
L'iven   by  the    I  Recorder  that   the  said  Order-in-Council  of  14th   August,   JQ 
1!!().">,  was  posted  up  in  his  office  at  the  date  of    Mr.    Green's    discovery. 
The   importance   of  this  is  seen    from  the  circumstance  that  one  of  the 
facts  which   Mr.  Creen  offered  to  prove  and   which  he  did  subsequently 
prove  at  the  trial,  was  that  he  had  honestly  concluded  on  the  information 
supplied   him   by  the   Government  officials  that  Cobalt  Lake  was  open  for 
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•  exploration.    The  Government  acted  on  the  basis  of  the  Order-in-Council 

•  having  been  posted  up  and  on  this  basis  refused  to  consider  the  evidence 
«n  support  of  Mr.  Green's  claim. 

53.  It  is  submitted  that  the  Act,  6  Edward  VII.,  Chapter  12,  relied 
"on  by  the  appellants  is  not  applicable.     The  principles  upon  which  such 

a  retroactive  Statute  should  be  construed  in  favor  of  preserving  the 
vested  rights  of  the  appellants,  are  so  well  settled  and  recognized  as  not  to 
require  re-iteration.  In  dealing  with  this  Act  (6  fcdward  VII.,  Cap.  12), 
it  is  to  be  borne  in  mind  that  the  Order-in-Council  of  14th  of  August, 

10  1905,  was  passed  wholly  without  legislature  authority  and  was  not  until 
months  afterwards  (4th  November,  1905)  published  in  the  Gazette.  The 
said  Act  does  not  in  any  way  directly  or  indirectly  interfere  with  the 
operation  of  the  siibsequent  Orders- in-Council  of  the  28th  of  August, 
1905,  and  30th  October,  1905,  the  latter  of  which  threw  Cobalt  Lake  open 
for  exploration.  The  words  declaring  the  said  Order-in-Council  "to  have 
been  and  now  to  be  binding  and  effectual  for  the  purposes  therein  men- 
tioned"  refer  to  the  purpose  recited  in  the  said  Order-in-Council  of  the 
14th  of  August,  1905,  namely,  the  desirability  of  exercising  careful  judg-  P  7^  j  7 
ment  ii:  arriving  at  a  conclusion  and  the  words  of  the  Act  are  apt  to  do 

20  away  with  any  possible  legal  effects  of  the  irregularity  and  want  of 
authority  of  the  Order-in-Council  of  the  14th  of  August,  1905,  and  so  far 
-  Cobalt  Lake  is  concerned  full  effect  is  given  to  every  word  of  the  said 
Statute  bv  declaring  that  Ihe  Order-in-Council  of  14th  August  withdrew 
Cobalt  Lake  from  the  14th  of  August,  1905,  until  the  28th  of  August, 
1905,  and  that  no  one  can  now  question  the  binding  operation  of  the  said 
Order-in-Council  during  said  two  weeks  which  include  the  date  of  Mr. 
Corkill's  rcpoit. 

54.  That  this  is  the  legal  construction  is  indicated  by  section  100  of 
30  "The  Mines  Act  1906"  assented  to  onthe  same  day,  14th  May,  1906,  which 

deals  in  detail  with  the  Gillies  Timber  Limit  but  does  not  refer  to  Cobalt 
Lake  which  had  been  thrown  open  for  exploration  on  the  30th  day  of 
October,  11)05.  This  is  strengthened  by  the  reference  in  the  Act  to  dis- 
coveiy  (>]•  discovei  ies  at  or  before  thetime  of  the  passing  of  such  Order-in- 
<  'oiuicil. 

55.  Owing  to  the  discovery  by  Mr.  f!reen  of  a  valuable  silver  vein 
under  Cobalt  Lake  the  property  (which  is  in  the  vicinity  of  other  pro- 
perties  which    development  has   proved  to  be  valuable)   increased  amaz- 
ingly in  value,  so  that  the  Government  was  able  to  obtain  for  it  and  the 

40  balance  of  the  bed  of  Cobalt  Lake  (in  which  no  valuable  ore  had  been  dis- 
covered outside  of  the  mining  claim  of  the  appellants)  the  immense  sum 
of  -t  1,085,000,  many  thousand  times  more  than  the  sum  for  which  the 
Government  was  bound  to  convey  the  property  under  "The  Mines  Act"  to 
the  appellants.  Were  we  not  dealingwith  the  Crown  the  inference  would  be 
irresistible  that  there  was  a  scheme  to  defraud  the  appellants  out  of  their 
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just  rights.  Surely  the  honor  and  dignity  of  the  Crown  should  not  be 
sullied  I iy  what  would  not  be  tolerated  on  the  part  of  a  subject. 

•"><;.  It  is  submitted  that  the  alleged  patent  to  the  respondents  was  at 
P.  100, 1.  31.  1'"'  time  it  was  i.-sued  and  as  against  the  appellants,  still  is  null  and  void| 
The  learned  Trial  Judge  held  that  it  was  issued  without  any  discovery 
by  or  for  them  (the  respondents)  and  that  they  took  with  full  notice  and 
knowledge  of  the  appellants  rights.  In  fact  the  letter  enclosing  the 
p.  94,  1.  13.  bulk  of  the  purchase  juice  on  behalf  of  the  respondents  refers  to  appel- 
lants as  "claiming  to  lie  entitled  to  said  property."  The  land  in  question 
being  by  virtue  of  the  Order-in-Council  of  30th  October,  1905,  in  a  mining  10 
division  could  only  be  granted  on  discovery.  It  is  submitted  on  the  auth- 
ority of  Reynolds  v.  Attorney  General  (1896)  Appeal  Cases  240,  that  the 
< 'rowii  Lands  Department  and  the  Government  were  bound  by  the  Sta- 
tutes in  force  and  could  not  exceed  their  statutory  authority. 

57.  The  learned  Chief  Justice  of  Ontario  states  that  "under  section  33 
of  'The  Mines  Act'   (R.S.O.   1897,  Cap.  36),  a  sale  was  made  to  the  de- 
fendants."   There  is  nothing  to  indicate  that  either  the  sale  or  the  patent 
to  the  defendants  was  made  under  the  said  section,  which  in  fact  did  not 
authorize  any  such  sale.     It  provided  that  the  Lieutenant-Governor  may 
"fix  the  price  per  acre  at  any  greater  saim  than  is  hereinbefore  provided  20 
or  may  offer  the  same  at  public  auction  on  such  terms  and  conditions  as  may 

be  fixed  by  Order-in-Couneil."  If  a  greater  price  per  acre  were  fixed,  "The 
.Mines  Act"  in  other  respects  would  have  to  be  complied  with.  A  greater 
price  pci1  acre  was  not.  so  fixed,  nor  was  "The  Minos  Act"  otherwise  com- 
plied with  by  the  respondents  and  there  is  no  pretence  that  there  was  any 
offer  by  public  auction.  The  patent  to  the  Respondents  does  not  purport  to 
P  98  l  15  be  issued  pursuant  to  "The  Mines  Act."  It  was  made  subject  to  sections 

188  to  221  of  "The  Mines  Act  1906"  (6  Edward  VII.,  Cap.  11).  showing 
the  clear  intention  to  exclude  the  balance  of  "The  Mines  Act"  (P.S.O.  1897, 
Cap.  36),  under  which  the  patent  would  have  been  clearly  void. 

58.  Moreover  before  the  alleged  sale  to  the  respondents  or  anv  dealings 
with  them  the  said  section  33  (R.S.O.  1897,  Cap.  36),  was  repealed  by 
section  222  of  "The  Mines  Act  1906"   (6  Edward   VII.,  Can.   in.   which 
came  into  force  on  the  14th  of  May,  1906.     The    alleged    patent    to  the 

P.  98,  1.  20.  respondents  was  dated  the  15th  January,  1907,  and  the  sale  to  the  re- 
P.  7, 1.  21  et  seq.  spondcnts  is  alleged  in  the  Statement  of  Defence  to  be  made  pursuant  to 
advertisement  and  a  tender  in  November  and  December,  1906.  Section 
98  of  "The  Mines  Act  1906"  (6  Edward  VII.,  Cap.  11),  which  was  based 
on  the  previous  section  33  of  "The  Mines  Act"  (R.S.O.  1897,  Cap.  36), 
clearly  does  not  authorize  snch  a  sale  as  that  made  to  the  respondents.  40 
Section  100  is  confined  to  the  Gillies  Limit.  Section  99  provides  that 
"the  Lieutenant-Governor  may  re-open  for  exploration,  location  or  sale 
as  mining  lands  any  Crown  Lands  which  may  have  at  any  time  been 
withdrawn  from  exploration  or  sale  either  upon  the  terms  and  condi- 
tions contained  in  this  Act  or  upon  such  other  terms  and  conditions  as 
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.may  be  provided  or  authorized  in  that  behalf  by  the  Legislature."    It  is 

kclear  that  the  sale  to  the  respondents  was  not  upon  the  terms  and  con- 

Witions  contained  in  "The  Mines  Act  1906"  (6  Edward  VII.,  Gap.  11), 

»or  were  any  other  terms  or  conditions  provided  or  authorized  in  that 

fjehalf  by  the  Legislature.     It  is  submitted  that  the  said  sale  and  patent 

were  wholly  unauthorized  and  illegal  and  that  the  patent  to  the  respond-, 

as  whollv  void.  RECORD. 


59.  In  any  event  it  is  submitted  that  the  patent  to  the  respondents  did  Pp.  97-98. 
not  convey  the  precious  metals.  By  the  Statute  passed  by  the  first  Par- 
10  liament  of  LTpper  Canada,  32  George  III.,  Chapter  1,  it  is  provided  that 
in  all  matters  of  controversy  relative  to  property  and  civil  rights  resort 
shall  be  had  to  the  laws  of  England  as  they  stood  on  the  15th  day  of 
October,  1792.  Part  of  the  law  so  introduced  was  that  laid  down  in  the 
Mires  Case  reported  in  Plowden. 

The  principle  of  the  decision  in  Woolley  vs.  The  Attorney-General  of 
Victoria  (1877),  2  Appeal  Cases  163,  is  applicable  to  Ontario.  This  was 
so  held  by  the  Chancellor  Sir  John  A.  Boyd  in  The  Ontario  Mining  Com- 
pany v.  Seybold,  31  Ontario  Reports  386  at  page  399,  line  7,  which  de- 
cision was  confirmed  by  the  Divisional  Court,  32  Ontario  Reports  301, 
20  by  the  Supreme  Court  of  Canada,  32  Supreme  Court  Reports  p.  1,  and 
by  this  Board  (1903)  Appeal  Cases  p.  73. 

liO.  The  rule  was  held  by  the  Judicial  Committee  of  the  Privy  Council 
applicable  to  British  Columbia  in  Esquirnalt  &  Nanaimo  Railway  Com- 
pany vs.  Bainbridge  (1896)  Appeal  Cases  561,  following  The  Attorney- 
general  of  British  Columbia  vs.  The  Attorney-General  of  Canada,  14 
Appeal  Cases,  p.  295,  which  in  turn  followed  The  Attorney-General  of 'On- 
tario vs.  Mercer,  8  Appeal  Cases  767.  The  words  relied  on  in  that  case 
were,  "including  all  coal,  coal  oil,  ores,  stones,  clay,  marble,  slate,  mines, 
minerals  and  substances  whatsoever  thereupon,  therein  and  thereunder," 
30  and  were  considerably  wider  than  in  the  present. 

1)1.  It  is  to  be  observed  that  there  was  a  Statute  in  that  case  also  and  it 
was  contended  (as  is  herein  argued  by  the  respondents)  that  it  would  be 
presumed  on  account  of  the  large  price  paid  that  the  precious  metals 
should  be  held  to  pass  and  be  included  in  the  grant,  the  land  being  good 
for  nothing  except  for  the  gold.  This  argument  was  in  that  case  un- 
availing and  is  entitled  to  no  greater  consideration  here. 

62.  The  receipt  by  the  Government  of    $1,085,000  out  of    $3,635,000  P.  7,  1.  43. 
alleged  to  have  been  paid  by  the  respondents  would,  it  is  submitted,  be  no   P.  8,  1.  1. 
ground  for  altering  the  construction  and  legal  effect  of  said  patent.    The 
40  Government  and  Legislature  have  legal  authority  to  raise  revenue  in  a 
legitimate  way  but  it  was  not  contemplated  that  Provincial  revenue  should 
be  raised  by  plundering  private  persons  of  the  results  of  their  enterprise 
and  expenditure  and  this  plain  attempt  to  do  so  should  not  be  allowed  to 
succeed. 
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RECORD.  <;;;.  There   is   the    furl  her   consideration,  namely,  that     the    discovery 

~  under  which  the  appellants  claim  being  of  silver  and  the  right  of  the  appel-i 

P  59  1  26  lants   having  been    vested,   the    patent  to  the   respondents  it   is  submitted] 

p'  83'  j'5  '          should  be  construed  strictly  and  as  intended  no>t  to  deprive  the  appellants 
of  their  vested  right  to  the  silver  in  the  lands  in  question. 

P   125  I  4  64.  The  Honourable  Chief  . Justice  of  Ontario  refers  to  the  Interpreta- 

tion clauses  of  "The  Mines  AH"  (K'.S.O.  1S97,  Chapter  36)  and  of  "The 
Mines  AH  l!)0(i"  ((!  Edward  VII.,  Cap.  11),  but  fchese  clauses  in  each 
case  only  define  the  meaning  of  words  which  "occur  in  this  Act  and  in  the 
Orders-in-Council  or  regulations  under  it."  Such  interpretation  clauses  10 
cannot  be  applied  to  the  patent  to  the  respondents  which  was  not  issued 
under  this  Act  and  its  operation  cannot,  it  is  submitted,  be  extended  by 
anything  in  this  Act. 

65.  The  appellants  are  not  in  the  same  position.    Their  mining  claim 
under  "The  Mines  Act"  (K.S.0. 1897,  Cap.  :'><>)    and   amendments,   dearly 
carried  the  silver  and  other  precious  metals.     The  discovery  under  which 

P.  99,  1.  28.          the  appellants  claim  was  of  silver  as  well  as  cobalt — "pierced  a  valuable 
silver  vein"  are  the  words  of  the  Trial  Judge. 

p.  125,  1.  20.  As  to  the  remark  of  the  Honourable  the  Chief  Justice  of  Ontario  that 

P  4>  ].  21.  this  point  is  not  properly  open  to  the  plaintiffs  on  this  appeal,  the  appel-  20 

P  4^  i  34  lants  would  point  out  that  they  are  claiming  all  the  minerals  including  the 

precious  metals  and  are  relying  upon  the  discovery  of  silver  and  under 
that  claim  it  is  quite  open.  In  other  words  the  appellants  were  claiming 
both  the  precious  and  base  minerals  and  even  if  by  force  of  the  ex  post 
facto  legislation,  the  appellants  were  unjustly  deprived  of  the  base  min- 
erals it  is  submitted  that  on  the  record  they  are  still  entitled  to  claim 
the  precious  metals  or  at  all  events  the  silver. 

66.  The  Act  respecting  Cobalt  Lake  and  Kerr  Lake,  7  Edward   VII., 
Chapter  15,  passed  20th   April,   1907,  is  it  is  submitted  in  the  nature  of 

a  private  Act.  within  the  meaning  of  the  Interpretation  Act.    The  combined  30 
P.  16,  1.  36.          areas  of  Cobalt  Lake  and  Kerr  Lake  referred  to  in  the  Statute  amount 
P.  16,1.41.  to  less  than  One  hundred  acres  in  all  .and  the  Act  has  all  the  other  indicia 

of  a  private  Act.  It  is  submitted  that  it  would  be  none  the  less  a  private 
Act  even  if  it  contained  a  clause  declaring  it  to  be  a  public  Act.  Sub-sec- 
tion r>S  of  section  S  of  "The  Interpretation  Act"  (  K'.S.O.  1897,  Chapter  1, 
now  7  Edward  VII.,  Cap.  2,  s.  7,  ss.  5:5),  enacted  "Nor  if  the  Act  be  in  the 
nature  of  a  private  Act  shall  it  affect  the  rights  of  any  person  or  body  pol- 
itic, corpoiate  or  collegiate,  such  only  excepted  as  are  therein  mentioned  or 
referred  to."  The  appellants  are  not  mentioned  or  referred  to  in  7  Edward 
VII.,  Chapter  1">,  and  the  consequence  is  that  the  statute  must  In-  construed  40 
as  not  affecting  the  appellants'  rights." 

One  of  the  objects  of  the  section  above  cited  of  the  Interpretation 
Act  is  to  provide  that  notice  may  be  given  to  any  one  whose  rights  it  is 
intended  to  affect  by  proposed  legislation. 
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It  was  said  in  Hessee  v.  Stephenson,  3  B.  &  P.  565,  at  page  578,  "But 

;•  though  the  Act  be  public  it  is  of  a  private  nature.     The  only  object  of  the 

i  proviso  making  it  a  public  Act  is  that  it  may  be  judicially  taken  notice  of 

'iwithout  being  specially  pleaded."  "It  is  not  possible  to  consider  this  Act  as 

giving  any  title  to  K  (the  patentee)  which  he  had  not  at  the  time  it  was 

passed.    Such  lias  been  the  construction  which  has  always  been  put  upon 

Acts  of  Parliament  of  this  nature."  See  also,  Maxwell  on  Statutes  4th  Ed., 

page  327  and  328,  and  River  Weir  Commons  v.  Thompson,  2  App.  Case 

743  at  766. 

10  67.  No  notice  of  the  legislation  in  question  was  given  to  the  appellants 
nor  any  opportunity  of  submitting  lo  the  Legislature  or  the  Government 
evidence  of  the  facts. 

68.  The  proper  construction  to  be  put  upon  the  said  Act,  7  Edward 
VII.,  Cap.  15,  is  that  the  Act  was  dealing  with  such  part  of  Kerr  Lake  and 
Cobalt  Lake  as  was  then  vested  in  the  Crown  and  as  to  which  no  claim  had 
yet  been  raised  but  to  which  claims  might  be  subsequently  raised.  The 
language  of  the  Statute  is  "It  is  desirable  that  no  question  should  be 
raised."  This  is  apt  language  when  speaking  of  claims  that  may  arise  in 
the  future.  It  can  have  no  application  to  the  questions  in  this  action  which 

20  had  beer  niised  long  before  this  Act  was  passed,  the  present  action  hav- 
ing been  before  that  at  issue  and  set  down  for  trial.  This  view  is  con- 
firmed by  the  last  clause  of  the  Statute  which  provides  that  notwithstand- 
ing anything  contained  in  the  Statute,  claims  made  or  arising  prior  to  the 
sale-  should  not  be  affected  by  it.  It  follows,  therefore,  that  the  appel- 
lants' claim  in  this  action  is  untouched  by  the  Statute.  This  is  in  accord- 
ance with  natural  justice  and  equity  and  merely  means  that  the  purchasers 
:<>ok  their  title  subject  to  any  prior  claims  which  had  been  made  before  the 
Statute  was  passed,  but  free  from  those  which  might  arise  subsequent  to  the 
sales,  based  on  the  "•round  that  the  Executive  had  exceeded  its  powers  in  RECORD. 

30  attempting  to  sell  and  convey  the  lands  without  any  legislative  sanction  or       inoT~u 
on  other  grounds.    All  this  means  is  that  the  purchasers  took  their  rights  P'  94  '  '     ' 
subject  to  claims  of  which  they  had  notice,  as  it  is  expressly  found  they  had, 
of  the  appellants'  claim  but  free  from  claims  of  which  they  had  no  notice. 

(>!).  The  said  Acts  profess  only  to  confirm  the  rights  given  by  the  said 
patent  but  as  the  patent  could  give  only  any  rights  the  Crown  had  when  it 
was  issued,  neither  it  nor  the  legislation  could  affect  rights   which  were 
;<-d  in  the  appellants  before  the  said  patent  was  issued. 

70.  The  legislation  in  question  does  not  necessarily  apply  to  the  appel- 
lants.   The  appellants  claim  to  be  entitled  to  only  part   of   the  property 

40  under  Cobalt  Lake  and  even  if  the  legislation  in  question  is  held  to  be  con- 
stitutional it  can  be  given  due  effect  by  limiting  its  operation  to  that  part 
of  the  Lake  which  was  then  vested  in  the  Crown  free  from  any  claim. 

71.  I'nle-s  they  must  do  so  by  clear  and  compelling  language  used,  the 
Courts  will  not  hold  that  private  property  is  intended  to  be  confiscated  by 
an  enactment,  unless  adequate  compensation  is  expressly  given    for    the 
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rights  which  arc  taken  away.  The  language  here  is  not  sufficient  and  no 
compensation  is  provided.  See,  Metropolitan  Asylum  District  v.  Hill 
(1880)  5  Appeal  Cases  582.  The  provision  for  an  appeal  to  the  bounty  of 
;ui  K.xccutive  that  would  rush  the  Statute,  (6  Edward  VII..  (1ap.  12), 
through  its  three  readings  in  one  day  by  its  chance  majority,  is  no  real 
provision  for  compensation  but  is  wholly  illusory. 

72.  The  appellants  submit  that  the  said  legislation  of  1906  and  1S07  is 
ultra  vires  of  the  Ontario  Legislature  and  void.    When  the  Imperial  Par- 
liament assigned  to  the  Dominion  and  the  Provinces  their  respective  pow- 
ers and  functions  the  power  of  appointing  the  Superior    Court    Judges  10 
and  therewith  the  consequent  control  and  authority  over  litigation  during 
its  progress  in  the  Courts  was  assigned  to  the  Dominion. 

73.  The  action  of  the  appellants  was  brought  before  the  said  Act  last 
mentioned  was  passed  and  was  actually  set  down  for  trial.    The  appellants 
were  entitled  to  a  trial  thereof  by  a  Judge    appointed    by    the    Governor- 
Oeneral  in  Council  under  the  provisions  of  the  British  North  America  Act 
in  that  behalf  and  it  was  not  competent  for  the  Legislature  to  usurp  the 
functions  of  the  Courts  by  enacting  the  legislation  in  question.    If  it  could 
be  validly  done  in  this  case  every  dispute  respecting   property   and    civil 
rights  might  be  so  judged,  not  by  a  J  idge  constitutionally  appointed  by  the  20 
Dominion  but  by  the  majority  of  the  Provincial  Legislature. 

74.  The  appellants  submit  that  the  British  North  America  Act  having 
recited  that  the  Dominion  of  Canada  should  be  federally  united  with  a 
constitution  similar  in  principle  to  that  of  the  United  Kingdom,  embodied 
as  part  of  the  Canadian  constitution  the  fundamental  principles  of  Brit- 
ish jurisprudence  and  particularly  the  provisions  of  Magna  Charta  and 
that  the  Ontario  Legislature  is  bound  theieby,  at  least  so  long  as  that  ven- 
erable bulwark  of  our  rights  and  liberties  is  mirepealed. 

75.  The  appellants  submit  that  the  said  legislation  of  the  Ontario  Legis- 
lature in  question  having  been  passed  in  violation  of  the  constitutional  30 
safe-guards  which  prevent  private  property  from  being  taken  without  due 
process  of  law  and  declare  that  justice  should  not  be  sold,  denied  or  de- 
layed and  the  other  fundamental  principles  of  the   British  constitution 
was  not  authorized  by  the  British  North,  America  Act  and  is  ultra  vires 
and  wholly  void. 

76.  The  due  process  of  law  to  the  protection  of  which  it  is  submitted, 
British  subjects  in  Ontario  are  entitled  (to  adapt  language  which  has  be- 
come classical)  implies  a  tribunal  which  hears  before  it  condemns,  which 
proceeds  upon  inquiry  and  renders  judgment  only  after  trial. 

77.  The  said  Statutes  are  not  Legislative  Acts  within  the  authority  40 
granted  to  the  Provincial  Legislatures  but   being  attempts  at  arbitrary 
decrees  contrary  to  the  law  of  God  and  to  the  provisions  of  the  Great 
Charter  hereinbefore  referred  to  and  to  the  other  safe  guards  of  private 
rights,  arc  unwarranted  and  ultra  vires  of  the  Provincial  Legislature. 
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78.  Otherwise  there  is  no  general  permanent  law  for  Courts  to  ad- 
minister or  men  to  live  under.    The  administration  of  justice  would  be 
an  empty  form,  an  idle  ceremony.    The  Judges  to  be  appointed  by  the 
Federal  authorities  were  it  is  submitted  not  intended  to  sit  to  execute 
such  arbitrary  judgments  of  the  Legislature  but  to  administer  justice  ac- 
cording to  law.     The  authority  given  to  the  Legislature  is  a  power  to 
make  laws.     The  very  nature  of  this  power  implies  the  element  of  gen- 
erality. 

79.  "The  British  North  Ameirca  Act"  gives  the  Provincial  Legisla- 
10.  tures  powers  to  make  laws  respecting  property  and  civil  rights.    They  did 

not  give  them  the  right  to  confiscate  property  and  civil  rights.  Confis- 
cation is  not  legislation.  "Is  it  conceivable  that  a  Provincial  Executive 
has  power  to  confiscate  all  the  private  property  in  a  province  and  sell  it 
01-  otherwise  deal  with  it  as  it  might  choose  if  a  subservient  majority  in 
the  Legislature  condones  it." 

80.  Many  cases  have  been  argued  before  this  Board  as  to  the  taxing 
powers  of  tlie   Canadian   Provinces.     If  it  be  that  all  private  property 
in  each  Province  is  liable  to  confiscation  by  the  Provinces  without  com- 
pensation and  therefore  is  practically  held  on  sufferance  of  the  various 

20  Provincial  Executives  so  long  as  they  control  chance  majorities  in  the 
local  Legislatures,  then  surely  no  ouestion  could  properly  arise  as  to  the 
taxing  powers  of  the  Provinces.  If  the  local  legislatures  cannot  merely 
make  laws  as  to  property  and  civil  rights  but  can  also  confiscate  property 
and  civil  rights  without  compensation  and  in  doing  so  were  intended  to  be 
restrained  by  "no  rule  human  or  divine"  then  surely  it  was  idle  for  the 
Constitution  to  bestow  powers  of  taxation  on  the  Provinces  or  the  Courts 

to  inquire  into  and  decide  the  limitations  thereof. 

RECORD. 

81.  If  the  present  legislation  which  was  described  by  the  Minister  of 

Justice  as  '•confiscation  of  property  and  an  abuse  of  legislative  power"  P.  ill,  l.  42. 

30  is  sustained,  it  is  obvious  that  all  rights  of  private  property  will  be  com- 
pletely subverted  in  all  the  Canadian  Provinces.  As  our  whole  civiliza- 
tion is  based  upon  the  ritrht  of  property,  it  is  submitted  that  the  intention 
to  vest  in  the  local  legislatures  such  a  power  of  confiscation,  destructive 
of  the  very  foundation  of  British  Institutions,  will  not  without  stronger 
words  thai:  appear  in  "The  British  North  America  Act"  be  imputed  to  the 
Imperial  Parliament.  On  the  contrary  it  is  submitted  such  an  interpre- 
tation should  be  given  as  will  preserve  the  right  of  property  which  as 
Prof.  Holland  has  aptly  said  is  consecrated  by  the  command  "Thou 
Shalt  Not  Steal."  This  prohibition,  it  is  submitted,  is  binding  on  the  Pro- 

40  vince. 

82.  If  there  is  i:ot  power  to  confiscate  all,  there  cannot  be  power  to 
confiscate  any.    Confiscation  is,  it  is  submitted,  beyond  the  power  of  Pro- 
vincial Legislature.    Lord  Watson  in  Dobie  v.  The  Tenporalities   Board 
(  1HS1-2)   7  Appeal  Cases  136,  at  page  151,  says,  "that  the  Quebec  Legis- 
lature shall  have  power  also  to  confiscate  those  funds  or  any  part  of  them, 
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RECORD.  for  provincial  purposes,"  "is  a  proposition  for  which  no  warrant  is  to  be 
found  in  the  Act  of  1867."  This  contention  is  supported  by  "The  Fisher- 
ies Case,"  (1898),  Appeal  Cases  700  at  71:!,  in  which  Lord  Herschel  says 
"If  the  Legislature  purports  to  confer  upon  others  proprietary  rights 
where  it  possesses  none  itself,  that  in  their  Lordships'  opinion  is  not  an 
exercise  of  the  legislative  jurisdiction  conferred  by  section  91."  It  is  sub- 
mitted that  the  same  cannon  of  construction  applies  to  section  92.  It  is 
submitted  that  it  is  not  the  function  or  within  the  power  of  a  local  legisla- 
ture to  pass  a  Statute  for  the  purpose  of  confiscating  property  without 
compensation.  Such  a  Statute  is  not  an  exercise  of  the  power  of  making  JQ 
laws. 

In  re  Hamilton  &  North  West  Railway  Company,  (1876),  39  U.C. 
Q.B.  93,  Chief  Justice  Harrison  says  at  p.  Ill,  "The  functions  proper  . 
of  a  legislative  body  are,  to  make  laws  for  the  government  of  the  people," 
and  at  page  112  says  "In  the  reading  of  'The  British  North  America 
Act'  one  cannot  fail  to  observe  the  distribution  of  powers  into  three  great 
divisions  of  executive,  legislative  and  judicial." 

83.  There  is  no  pretence  that  any  consideration  of  public  policy  re- 
quired the  retention  in  the  Crown  of  the  bed  of  Cobalt  Lake,  for  the  case 

of  respondents  is  that  the  Crown  has  alienated  all  interest  therein.  The  20 
Minister  himself  on  the  13th  July,  1905,  in  accordance  with  the  declared 
policy  of  the  Province  in  favor  of  exploration  and  discovery  directs  the 
Recorder  that  he  may  "record  claims  on  the  bed  of  Cobalt  Lake,"  and 
warns  him  to  satisfy  himself  that  "an  actual  discovery  of  valuable  min- 
eral in  place  has  been  made  on  the  laud  applied  for."  Mr.  Green,  having 
complied  with  this  condition  and  the  regulautions,  became  entitled  to  a 
mining  claim  of  20  acres.  It  is  submitted  that  the  British  Norlh  Am- 
erica Act  was  not  intended  to  authorize  the  Provincial  Government  and 
LegisJature  to  confiscate  the  fruits  of  Mr.  Green's1  enterprise,  expendi- 
ture, exploration  and  discovery  and  transfer  them  to  others,  even  if  a  30 
considerable  share  of  the  plunder  did  go  into  the  Provincial  Treasury. 

84.  The  appellants'  claim  having  been  in  suit  and  the  action  set  down 
for  trial  before  the  legislation  in  <|u<-stion  was  passed,  their  right  to  have 
it  decided  by  the  Courts  is  not  taken  awav.     Refeience  is  made  to  In  re 
Will  of  Wi  Matua  (1908),  Appeal  Cases  448. 

85.  Even  if  it  is  held  that  the  Provincial  Legislature  had  judicial  as 
well  as  legislative  power  then  on  the  principle  of  Chang  Hon  Kin  v.  Pig- 
got  (1909\  A.C.  312,  following  in  re  Pollard  (1868),  5  Moo.  P.C.  (N.S.), 
p.  11,  the  said  Statute  is  void  on  the  ground  that  no  notice  was  given  the 
appellants  and  no  opportunity  was  afforded  of  the  appellants  being  heard.  40 
It  has  long  been  considered  a  fundamental  principle  of  British  Institu- 
tions that  a  man's  cause  cannot  be  tried  in  his  absence,  but  if  this  legis- 
lation is  upheld  by  this  Hoard,  the  Canadian    Provinces   will   be   declared 

to  have  been  living  in  a  fool's  paradise. 

SI!.   Lord  Camden's  view,  which  is  entitled  to  the  greatest    considera- 
tion, was  expressed  by  him  as  follows:   "The  sovereign  authority,  the  om- 


nipotence  of  the  Legislature,  is  a  favorite  doctrine,  but  there  are  some 
things  you  cannot  do.  You  caiyiot  enact  anything  against  the  Divine  law. 
You  cannot  take  away  any  man's  private  property  without  making  him  a 
compensation.  You  have  no  right  to  condemn  any  man  by  bill  of  attainder 
without  hearing  him." 

These  words,  addressed  to  the  House  of  Lords  as  part  of  the  Imperial 
Parliament,  are  a  fortiori  applicable  to  a  Provincial  Legislature. 

THE  APPELLANTS  HUMBLY  SUBMIT  that  the  appeal  should 
be  allowed  and  judgment  directed  to  be  entered  for    the    appellants  as 
10  claimed,  for  the  reasons  appearing  in  their  case  and  in  the  Record  and  for 
the  following  among  other 

REASONS. 

1.  The  findings  of  fact  in  favor  of  the  appellants  by  the  Trial  Judge 
who  heard  the  evidence  should  not  be  interfered  with. 

2.  LTnder  the  said  findings  of  fact  the  appellants  are  entitled  to  the 
relief  claimed. 

3.  The  Order-in-Council  of  30th  October,  1905,  set  apart  the  Town- 
ship of  Coleinan  as  a  separate  Mining  Division. 

4.  The  said  Order-in-Council  after  publication  in  the  Ontario  Gazette 
20  on  the  4th  of  November,  1905,  had  the  force  of  law. 

5.  Cobalt  Lake  being  part  of  the  Township  of  Coleman  was  open  for 
exploration  at  the  time  of  the  discovery    under    which     the    appellants 
claim,  7th  March,  1906. 

6.  No  exception  of  Cobalt  Lake  appears  in  the  said  Order-in-Council 
of  30th  October,  1905,  nor  was  there  any  subsequent    Orders-in-Council 
which  interfered  with  the  legal  effect  of  the  said  Order-in-Council  of  30th 
October.  1905. 

7.  By   virtue  of  the  said  discovery  the  assignor  of  the  appellants  ac- 
quired a  statutory  right  to  the  mining  claim  in  question  with  the  right  to 

30  assign  same. 

.  8.  Upon  the  assignment  of  said  mining  claim  to  the  appellants  they 
became  and  are  entitled  thereto. 

9.  The  finding  of  the  Trial  Judge  is  correct — that  all  legitimate  means 
were  used  by  tbe  appellants  to  assert  their  said  rights. 

10.  The  patent  granting  the  lands  in  question  to  the  respondents  was 

unauthorized  and  void. 

11.  Section  :;•>,  o  f'The  Mines  Act,"  R.S.O.   1897,    Chapter    36,  upon 
which  the   respondents  patent   dated  15th  January,  1907,  is  supported  by 
the  Court  of  Appeal  was  repealed  on  the  14th  of  May,  1906,  by  "The  Mines 

40  Act,  1!M)(>,"  before  any  dealings  with  the  respondents. 
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12.  The  lands  covered  by  the  said  patent  having  been  included  by  the 
Order-in-Council  of  :soth  October,  1905,  in  the  Coleman  Mining  Division 
could  only  be  dealt  with  by  the  Government    as    a    mining    claim    and 
granted  on  discovery. 

13.  The  said  patent  was  issued  improvidently  and  in  error. 

14*.  In  any  event  the  patent  to  the  respondents  did  not  carry  the  pre- 
cious metals,  the  right  to  which  is  vested  in  the  appellants. 

15.  The  appellants,  before  the  said  patent  to  the  respondents,  had  be- 
come entitled  to  the  precious  metals  in  and  under  said  mining  claim,  as 
well  as  to  the  base  metals  and  even  ifthe  subsequent  patent  and  the  ex  post  JQ 
facto  legislation  upon  which  the  respondents  rely  are  valid  they  do  not 
upon  their  true  legal  construction  operate  to  divest  the  appellants  of  their 
right  to  the  precious  metals. 

16.  The  Act  of  1906  will,  on  the  well  established  rules  of  construction, 
not  be  construed  as  retrospectively  interfering  with  the  rights  of  the  appel- 
lants which  before  the  passing  of  the  said  Act  had  become  vested. 

17.  The  Act  of  1907,  7  Edward  VII.,  Chapter  15,  is  in  the  nature  of  a 
private  Act  within  the  meaning  of  "The  Interpretation  Act"  and,  therefore, 
should  be  held  not  to  affect  the  right  of  the  appellants. 

18.  Confiscation    of    property    without  compensation  is  beyond  the  20 
power  of  the  local  Legislature  and,  therefore,  even  if  the  appellants  are 
wrong  as  to  the  construction  of  the  said  Statutes,  they  continue  entitled  to 
the  base  metals  as  wrell  as  to  the  precious  metals. 

19.  The  said  Acts  are  ultra  vires  of  the  Legislature  and  void. 

20.  The  said  Statutes  are  not  laws  within  the  meaning  of  Section  92 
of  the  British  North  America  Act. 

21.  The  said  Statutes  trench  upon  the  Dominion  jurisdiction  to  ap- 
point Judges. 

22.  The  said  Statutes  violate  the  fundamental  constitutional  rights  of 
the  appellants,  including  the  right  to  justice  as  administered  by  Judges  30 
beyond  the  control  of  the  Provincial  authorities. 

23.  There  is  no  express  authority  granted  to  the  Legislature  to  pass 
legislation  in  violation  of  the  pledge  of  the  Crown  that  justice  will  not  be 
sold,  denied  or  delayed,  and  of  the  other  provisions  of  the  Great  Charter 
above  t|iiotcd,  and  such  an  authority  will  not  be  implied. 

e  24.  The  prohibition  "Thou  Shalt  Not  Steal"  is  binding  upon  the  On- 
tario Government  and  Legislature. 

J.  M.  CLARK, 

R.  U.  MCPHERSON, 

Of  Counsel  for  Appellants.      40 


5n  the  Iprtvig  Council 

No.  .  .W  .      .  for  1910 


Appeal  from  the 
Court  oi  Appeal  for  Ontario. 


BETWEEN 

THE  FLORENCE  MINING  COMPANY, 

(LIMITED), 

APPELLANTS, 

— and— 

THE   COBALT  LAKE   MINING   COM- 
PANY, (LIMITED), 

RESPONDENTS. 


CASE  FOR  THE  APPELLANTS 

THE  FLORENCE  MINING  COMPANY 
(LIMITED). 


LAWRENCE  JONES  &  CO., 
4  St.  Mary  Axe,  E.  C., 

Solicitors  for  Appellants. 


Jn  the 


Council, 


ON  APPEAL  FROM  THE  COURT  OF  APPEAL 

FOR  ONTARIO. 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

(Plaintiffs)  APPELLANTS, 

AND 

THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

( Defendants)  RESPONDENTS. 


10  CASE  FOR  THE  RESPONDENTS,  THE  COBALT  LAKE  MINING 

COMPANY,  LIMITED. 

1.  Prior  to  the  year  1904  discoveries  of  valuable  silver  were  made  in 
the  vicinity  of  a  l>ody  of  water  known  as  Cobalt  Lake,  formerly  Long 
Lake,  situate  in  the  Township  of  Coleinan,  in  the  Province  of  Ontario, 
and  under  The  Mines  Act,  Revised  Statutes  of  Ontario,  Cap.  36,  s.  9  and 
ss.  45,  4B  and  47,  as  amended  by  61  Viet.,  Cap.  11,  sees.  1  and  2  (Ont.), 
lands  of  the  Crown  not  withdrawn  from  exploration,  being  open  for  ex- 
ploration to  such  persons  as  had  miner's  licenses,  numerous  mining  claims 
were  staked  under  the  said  Acts,  and  in  1904  the  Lake  and  the  allowance 

20  for  road  surrounding  it  were  completely  surrounded  by  such  mining 
claims.  These  claims  proved  to  be  of  great  value,  and  in  many  cases 
the  veins  were  traced  on  to  the  road  allowance  and  in  some  cases  on  to 
the  LaJs£.  As  a  result  a  number  of  claimants  attemptecTfcTstake  the  Lake 
as  a  mining  claim  by  virtue  of  discoveries  thereon  or  alongside  thereof. 
Subsequently  these  claims,  after  consideration,  were  disallowed  by  the 
(Jovermiieiit,  and  the  mining  inspectors,  for  various  reasons  (amongst 
others  that  the  discoveries  reported  were  of  rich  veins  or  deposits  well 
known  before  the  pretended  discovery  and  that  no  discovery  had  been 
made  within  the  meaning  of  the  Mines  Act). 

30  2.  On  August  14.  1905.  the  Ontario  Government  by  Order-in-Council 

withdrew  the  Lakes  known  as  Cobalt  and  Kerr  Lakes  in  the  Township 
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of  Colt-man  and  the  Gillies  Limit  "from  exploration  for  mines  and  min- 
erals and  from  sale,  lease  or  location." 

.'?.  On  August  28,  1905,  the  Government  by  Order-in-Council  withdrew 
such  parts  of  the  Townships  of  Coleman,  Bucke,  Lorraine  and  Hudson  as 
had  not  already  been  leased  and  sold  "from  sale  and  lease  under  the  Mines 
Act,"  on  the  ground  that  they  were  rich  in  minerals,  and  set  these  lands 
apart  under  sec.  33  of  the  said  Act  for  the  purpose  of  making  new  regu- 
lations. 

.   4.  On  October  30,  1905,  the  Government  by  Order-in-Council  declared 
that  "notwithstanding  the  Order-in-Council  of  the  28th  day  of  August,  10 
"  1905,  withdrawing  from  sale  or  lease"  the  parts  of  Townships  above 
mentioned,  "the  inspector  of  the  mining  division  be  authorized  to  record 
"  claims  in  the  said  townships  under  the  amended  regulations,"  etc. 

5.  On  the  1st  of  February,  1906,  one  W.  J.  Green,  the  assignor  to  the 
appellants,  assuming  that  the  Lake  was  open  for  exploration,  proceeded 
to  explore  and  prospect  Cobalt  Lake  by  means  of  a  diamond  drill,  and  the 
appellants  allege  that  on  the  7th  of  March,  1906,  when  from  indications  it 
appeared  probable  that  a  discovery  might  be  made,  Green  went  to  the 
mining  inspector's  office  and  obtained  a  Miner's  Incense,  and  on  his  return^. 
sjoi>ned  Jhe  drill  and  pulled  therefrom  a  core  which  indicated  fliat  the  drilf~20 
nad  struck  a  calcite  vein  bearing  silver. 

6.  The  appellants  further  allege  that  stakes  were  then  planted  in  the 
ice  on  the  frozen  surface  of  the  Lake  and  that  next  day  application  was 
made  to  the  inspector  to  record  the  claim  staked,  which  was  refused  on  the 
ground  that  the  Lake  was  not  open  for  exploration,  and  a  subsequent  ap- 
plication to  the  Department  was  refused  on  like  ground. 

7.  By  virtue  of  the  Act  passed  by  the  Province  of  Ontario,  being  6 
Edward  VII.,  Cap.  12,  the  Order-in-Council  of  the  14th  of  August.  1905, 
was  confirmed  and  was  declared  to  be  effectual    for  all   purposes  therein 
mentioned,  and  though  the  appellants  endeavoured  to  have  the  said  Aet  30 
disallowed  by  the  Governor-General  in  Council,  they  were  not  successful. 

8.  The  Crown  having  offered  the  said  lands  for  sale  by  public  tender, 
the  respondents  on  the  21st  day  of  December,  1906,  acquired  by  purchase 
from  the  Crown  the  lands  covered  by  the  waters  of  Cobalt  Lake,  except 
certain  specified  portions,  and  a  patent  therefor  was  issued  on  the  15th  day 
of  January,  1907. 

9.  The   appellants    having   theretofore    obtained    an    assignment    of 
Green's  rights,  then  brought  this  action  to  set  aside  the  sale  of  the  said 
lands  and  the  Patent  granted  to  the  respondents  and  to  have  it  declared 
that  they,  the  appellants,  were  entitled  to  the  lands  covered  by  the  waters  40 
of  Cobalt  Lake  or  part  of  them. 

10.  The  sale  of  the  said  lands  to  the  respondents  and  the  Patent  there- 
for, and  the  sale  of  other  Crown  lands,  were  confirmed  and  the  fee  absolute 
in  1  he  said  lands  declared  to  be  vested  in  the  respective  purchasers  by  an  Act 
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1  Edward  VII.,  Cap.  15,  duly  passed  by  the  Legislature  of  the  Province  of 
Ontario,  and  which  it  is  submitted  was  within  the  power  of  the  Province  to  R'  p'  r 
enact. 

11.  The  trial  of  this  action  was  postponed  from  time  to  time,  the 
appellants  having  petitioned  the  Governor-General  in  Council  to  disallow 
the  Act,  7  Edward  VII.,  Cap.  15,  and  the  petition  having  been  refused, 
the  trial  was  proceeded  with  on  the  8th,  9th  and  10th  days  of  June,  1908, 
when  judgment  was  reserved. 

12.  The  learned  trial  judge  delivered  judgment  on  the  15th  day  of 
10  June,  1908,  dismissing  the  action  on  the  ground  that  the  Act,  7   Edward 

VII.,  was  intra  vires  the  authority  of  the  Legislature  of  the  Province  of 
Ontario,  and  was  a  complete  bar  to  .this  action.  The  learned  trial  judge 
says  :— 

"  The  many  difficult  ipiestions  arising  in  respect  of  the  interpret-  R.  v.  101,  i.  29. 
"  ation  of  the  R.S.O.,  Cap.  36,  the  right  of  the  discoverers  to  pros- 
"  pect  at  all,  the  effect  of  what  they  did,  the  possibility  of  such  an 
"  action  as  this  being  sustained  in  the  absence  of  the  Attorn  ey- 
"  General,  etc.,  I  do  not  pass  upon," 

and  it  is  to  be  noted  that  the  learned  trial  judge  did  not  have  read  to  him 
20  the  evidence  of  Green  taken  de  bene  esse,  nor  did  he  hear  the  argument  of 
counsel  for  the  respondents  at  the  trial,  and  the  first  fully  considered  judg- 
ment on  the  facts  as  presented  by  the  evidence  and  in  argument  is  that  of 
the  learned  Chief  Justice  in  the  Court  of  Appeal  for  Ontario. 

13.  From  this  judgment  the  appellants    appealed    to    the  Court  of 
Appeal  for  Ontario.    The  appeal  was  heard  on  the  5th  and  8th  days  of  R-  P-  11G- 
February,  1909,  and  judgment  was  delivered  on  the  5th  day  of  April,  1909, 
dismissing  the  appeal.    From  this  judgment  the  appellants  appeal  to  His 
Majesty  in  Council. 

14.  Under  the  Mines  Act,  Revised  Statutes  of  Ontario,  Cap.  36,  sec.  9 
30  and  sees.  45,  46  and  47  as  amended  by  61  Viet.,  Cap.  11,  sees.  1  and  2,  such 

lands  of  the  Crown  as  are  not  withdrawn  from  exploration  may  be  ex- 
plored by  such  persons  as  have  Miner's  licenses,  and  it  is  submitted  that 
the  said  Green  not  having  obtained  a  license  before  his  exploration,  and 
only  as  stated  in  paragraph  5  hereof,  was  not  entitled  to  stake  a  claim  on 
any  lands. 

15.  The  learned  trial  judge  found  as  follows: 

"  It  is  plain  that  the  inspector  considered  that  Cobalt  Lake  was 
"  not  open  for  prospecting  and  that  the  same  opinion  was  shared 
"  by  the  officers  of  the  Department,  including  the  Minister." 

40  The  respondents  submit  that  the  Order  of  the  14th  of  August,  with- 

drawing Cobalt  Lake  from  exploration  "for  mines  and  minerals  and  from 
sale,  lease  or  location,"  was  not  superseded  by  the  Order  of  the  28th  Au- 
gust, withdrawing  the  Township  of  Coleman  from  "sale  and  lease"  and 
that  the  Order  of  the  30th  October  reopening  the  Township  of  Coleman 


"notwithstanding  the  Order  of  the  28th  of  August"  did  not  affect  the 
Order  of  the  14th  August  which  remained  in  full  force  and  effect  thereby 
closing  Cobalt  Lake  from  exploration,  and  that  Green  even  if  duly  licensed 
had  no  right  to  prospect  these  lands. 

16.  The  respondents  further  say  that  the  said  Green  did  not  have  pre- 
R.  p.  34.  i. ».  sent  at  the  time  of  the  withdrawal  of  the  core  above  referred  to  an  inspect- 

or to  verify  the  same,  and  the  appellants  admit  that  this  was  necessary  in 
order  to  satisfy  the  Mining  Inspector  that  a  discovery  had  been  made.  The 
respondents  submit  that  this  was  fatal  to  the  claim  of  the  appellants,  and 
though  the  learned  Chief  Justice  of  the  Court  of  Appeal  for  Ontario  states 
R  P-  !•  that  another  core  could  no  doubt  have  been  withdrawn,  this  is  manifestly  an 

error,  since  the  drill  having  passed  into  the  vein,  a  core  of  this  vein  could 
only  be  obtained  by  driving  another  drill  in  the  same  manner  as  the  first  . 
drill  had  been  driven,  which  would  require  at  least  the  same  length  of  time, 
namely  five  weeks,  with  no  certainty  that  it  would  strike  a  vein  where  sil- 
ver was  carried,  and  with  no  certainty  that  some  other  person  would  not 
have  made  a  prior  discovery  on  the  said  lands  which  would  entitle  him 
thereto,  assuming  always  that  such  lands  were  open  for  exploration. 

R.  p.  60.  i.  e.  34;  p.          17.  The  respondents  submit  that  the  appellants  did  not  comply  with 

the  Act  and  regulations  as  to  staking,  etc.  20 

The  learned  Chief  Justice  of  the  Court  of  Appeal  for  Ontario  found 
as  follows  ;— 

"  Whereas  in  this  instance  the  posts  were  merely  planted  in  the 
"  ice,  all  traces  of  the  point  of  discovery  and  of  the  supposed 
"  boundaries  of  the  claim  are  obliterated  with  the  breaking  up  of 

"  the  ice." 

18.  The  learned  Chief  Justice  of  the  Comt  of  Appeal  for  Ontario  has 
found 

R.  p.  123.  i.  23.  "  That  the  defendants  became  purchasers  in  good  faith  and  for 

"  value  the  evidence  leaves  no  doubt.  Apparently  they  had  no  SO 
"  notice  of  the  plaintiff's  claim  until  after  the  acceptance  of  the 
"  tender  and  payment  of  the  deposit,  but  before  the  payment  of 
"  the  balance  of  the  purchase  money  and  the  issue  of  the  letters 
"  patent  they  were  aware  that  the  plaintiffs  were  claiming  the 
"  portion  of  Cobalt  Lake  in  respect  of  which  this  action  is  brought 
"  and  assuming  the  plaintiffs  were  able  to  establish  a  status  en- 
"  titling  them  to  impeach  the  sale  the  defendants  would  derive  no 
"  protection  from  the  plea  of  purchasers  for  value  without  notice." 

The  respondents  respectfully  submit  that  the  contract  having  been  en- 
tered into  and  the  deposit  paid  to  the  Government  prior  to  notice  that  the  40 
appellants  claimed  any  part  of  the  said  lands  the  purchasers  are  entitled  to 
the  protection  afforded  by  the  plea  above  referred  to. 

19.  It  is  further  submitted  that  the  appeal  should  be  dismissed  on  the 
ground  that,  the  action  of  the  appellants  being  one  to  set  aside  Letters  Pat- 


ent  granted  by  the  Crown,  it  cannot  be  sustained  at  the  suit  of  a  private 
party  and  without  the  fiat  of  the  Attorney-General  of  the  Province  of  On- 
tario. A  certain  statute,  namely,  4  and  5  Viet.  (Can.),  Cap.  100,  sec.  29, 
once  in  force  in  the  Province  of  Ontario,  has  been  construed  by  the  Courts 
of  that  Province  to  permit,  in  cases  falling  within  its  terms,  of  an  action 
by  a  private  plaintiff  without  the  Crown.  But  that  statute  was  repealed 
iii  1887  by  50  Viet.  (Ont.),  Cap.  8,  schedule.  Further,  in  1888  there  was 
enacted  Rule  367  of  the  Consolidated  Rules  of  the  Supreme  Court  of  Judi- 
cature for  Ontario,  now  in  force  as  Rule  241,  which  reads  as  follows:— 

10  "  Notwithstanding  the  want  of  enrolment,  writs  of  summons 

"  to  repeal  letters  patent,  grants  or  other  matter  of  record  under 
"  the  Great  Seal,  shall  be  issued  in  the  same  cases  and  under  the 
"  same  restrictions,  as  nearly  as  may  be,  as  writs  of  scire  facias 
"  were  on  the  5th  day  of  December,  1859,  issuable  from 
"  the  Court  of  Chancery  in  England;  and  all  the  proceedings 
"  thereafter  shall  be  the  same  as  the  proceedings  in  an  ordinary 
"  action;  but  before  the  issue  of  any  such  writ,  the  person  making 
"  application  for  the  same  shall,  in  addition  to  the  fiat  of  the  At- 
"  torney-General,  file  in  the  Court  from  which  the  writ  is  to  be 

20  "  issued,  an  exemplification  under  the  Great  Seal  of  the  Province 

"  of  the  letters  patent,  grant  or  other  matter  of  record  with  re- 
"  spect  to  which  the  said  writ  is  to  be  issued." 

The  steps  required  by  this  Rule  have  not  been  taken  in  the  present  case 
and  it  is  therefore  submitted  that  the  present  action  does  not  lie. 

18.  In  1881,  by  44  Viet.  (Ont.),  Cap.  5,  the  High  Court  of  Justice  for 
Ontario  was  created,  and  by  sec.  9  of  the  said  Act  it  was  enacted  as  follows : 

"  The  High  Court  of  Justice  shall  be  a  Superior  Court  of 
"  Record,  and,  subject  as  in  this  Act  mentioned,  shall  have  the 
"  jurisdiction  which,  at  the  commencement  of  this  Act,  was  vested 
30  "  in,  or  capable  of  being  exercised  by,  the  Court  of  Queen's  Bench, 

"  the  Court  of  Chancery,  the  Court  of  Common  Pleas,  and  Courts 
"  of  Assize,  Over  and  Terminer,  and  Gaol  Delivery  (whether  cre- 
"  ated  by  Commission  or  otherwise),  and  shall  be  deemed  to  be  and 
"  shall  be  a  continuation  of  the  said  Courts  respectively  (subject 
"  to  the  provisions  of  this  Act)  under  the  name  of  the  High  Court 
"  of  Justice  aforesaid." 

But,  it  is  submitted,  this  does  not  affect  the  situation  as  stated  by  the  last 
preceding  paragraph  hereof.  The  jurisdiction  of  the  earlier  Courts  as  it 
existed  at  the  date  in  question  was  a  jurisdiction  dependent  on  the  con- 
tinued existence  of  the  statute  4  and  5  Viet.  (Can.),  Cap.  100,  sec.  29,  and 
that  conditional  jurisdiction  alone  was  transferred  to  the  new  Court,  and  as 
the  statute  4  and  5  Vic.  (Can.),  Cap.  100,  sec.  29,  is  now  repealed,  the  jur- 
isdiction in  question  has,  it  is  submitted,  ceased.  Or,  to  put  the  matter  in 
another  way,  the  question  here  is  not,  it  is  submitted,  one  of  the  jurisdic- 
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tion  of  the  Court  at  all,  but  rather  one  of  the  status  or  right  of  the  plain- 
tiff, so  that  the  statute  44  Viet.  (Ont.),  Cap.  5,  sec.  9,  has  no  application. 

19.  The    respondents    would    further  refer  to  the  judgment  of  the 
learned  Thief  Justice  of  the  Court  of  Appeal,  which,  setting  forth  as  it 
does  the  facts,  the  conclusions  to  he  drawn  therefrmn  (and  which  the  re- 
spondents submit  are  the  proper  conclusions  save  as  to  the  points  specially 
commented  on  before  herein),  renders  it  unnecessary  for  the  respondents 
to  repeat    the  facts  and  conclusions  therein  set  forth. 

20.  The  respondents  therefore  submit  that  the  judgment  of  the  learned 
trial  judge  affirmed  by  the  Court  of  Appeal  was  right  and  should  not  be  10 
disturbed,  and  that  this  appeal  should  be  dismissed  for  the  reasons  afore- 
said and  for  the  following  reasons : 

1.  Because  the  Patent  of  the  respondents  has  been  confirmed  by  the 
Act,  7  Edward  VII.,  Cap.  15. 

2.  Because  the  Crown  is  not  a  party  to  the  action. 

3.  Because  the  lands  included  in  the  patent  of  the  respondents  were 
not  open  for  exploration  at  the  time  of  the  alleged  discovery  by  Green. 

4.  Because  the  appellants  and  their  assignor  Green  were  not  entitled 
to  prospect  for  minerals,  not  having  obtained  a  license  under  the  Mines 
Act.  20 

5.  Because  the  said  Green  did  not  acquire  any  right  which  he  could 
assign  to  the  appellants. 

6.  Because  the  said  Green  failed  to  comply  with  the  conditions  and 
provisions  of  the  Mines  Act  and  the  regulations  of  the  Department  with 
regard  to  the  staking  of  a  claim  and  the  recording  of  a  discovery. 

7.  Because  the  respondents  were  purchasers  for  value  without  notice. 


BRITTON  OSLER, 

Of  Counsel  for  the  Appellants. 


Jn  the  priv£  Council. 

No.  A3.  ..of 


On  Appeal 
From  the  Court  of  Appeal  for  Ontario. 


BKTWKKX 


THE     FLORENCE     MINING     COMPANY 
LIMITED, 

(Plaintiffs)  APPELLANTS 


AND 


THE  COBALT  LAKE  MINING  COMPANY 
LIMITED, 

(Defendants)  RKSPOXDFATS 


CASE  FOR  THE  RESPONDENTS, 

THE  COBALT  LAKE  MINING  COMPANY 
LIMITED. 


CHARLES  RUSSELL  &  COMPANY, 

37  Norfolk  Street,  W.C.,  London, 

Solicitors  for  the  Respondents. 


the  Ifcdw  Council  No          of  1909 


On  Appeal 
From  the  Court  of  Appeal  for  Ontario. 


BETWEEN" 


THE  FLOREXCE  MINING  COMPANY,  LIMITED, 

(Plaintiffs)  APPELLANTS, 


AND 


THE  COBALT  LAKE  "MINING  COMPANY,  LIMITED, 

(Defendants)  RESPONDENTS. 


RECORD  OF  PROCEEDINGS. 


LAWRENCE  JONES  &  CO., 

4  St.  .Alary  Axe,  E.C., 

Solicitors  for  Appellants. 

CHARLES    RUSSELL    &   CO., 

37  Norfolk  Street,  Strand, 

Solicitors  for  Respondents. 


3n  the  IP>ri\>£  Council  No 


of  1909. 


On  Appeal 
From  the  Court  of  Appeal  for  Ontario. 


BETWEEN 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

(Plaintiffs)  APPELLANTS, 


AND 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

(Defendants)  RESPONDENTS. 


RECORD  OF  PROCEEDINGS. 


LAWRENCE  JONES  &  CO., 

4  St.  Mary  Axe,  E.C., 

Solicitors  for  Appellants. 

CHARLES    RUSSELL   &   CO., 

37  Norfolk  Street,  Strand, 

Solicitors  for  Respondents. 


1. 


IN    THE    PRIVY  COUNCIL. 


On  Appeal  from  the  Court  of  Appeal  for  Ontario 


BETNV:  :  \ 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

(Plaintiffs)  APPELLANTS, 


AND 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

(Defendants)  RESPOND!. MS. 


RECORD    OF    PROCEEDINGS 


INDEX  OF  REFERENCE. 


No 

Description  of  Document. 

Date. 

Page 

1 

Statement  of  Case 

1 

9 

Statement  of  Claim       

24th  Jan.,  1907  .... 

0 

3 

Statement  of  Defence          

6th  FcbY,  1907  .... 

6 

A 

Joinder  of  Issue  and  Reply 

1st  Mch.,  1907  

8 

5 

Defendant's  Evidence. 
Thomas  W.  Gibson- 
Examination   

Stli  June,  1008   

10 

Cross-examination   

8th  June,  1908   

14 

Re-examination  

8th  June,  1908   .... 

19 

Further  Cross-examination  

8th  June,  1908   .... 

•20 

Opening  for  Plaintiff  

9th  June,  1908   

(21 

7 

Plaintiff's  Evidence. 
.John  ilcnry  Shaw— 
Kxaiuination   

9th  .June,  1908    .... 

\22 

22 

Cross-examination   

9th  June,  1908 

23 

Re-examination  

9th  June,  1908 

27 

8 

James  Robertson  Gordon— 
F.xamiiiat  ion    

9th  June,  1908   

27 

Cross-examination   

9th  June,  1908   

32 

I  {(--examination  . 

9th  June,  1908 

37 

II. 

No  Description  of  Document  Date  Page 


Defendant  '.s-  Further 

9          George  Thew  Smith- 
Examination    9th  .June,   1908    ....    .'59 

Cross-examination    9th  June,   1908 4<> 

I'ltiintiff"*  Further  Kritlcuet . 

10  Hon.  Erancis  Cochrane— 

Examination    10th  June,   1908 4'2 

11  Discussion    ,  10th  June,   1908.  ..      4(5 

Plaintiff  s  Further  Evidence. 

12  Examination    of    William    James    (Jreen 

taken  de  bene  esse,  put  in  by  plaintiff      1st  May,  1907 , 

as  evidence  at  1ne  trial   " 9th  June,  1908 [4* 

Exhibits. 

13  Exhibit     1.   Letter,  James  B.  O 'Brian 

to  Aubrey  White- 18th  Jan.,  1904 67 

Application  of  William  <  'larke 

Chambers   l5th  Jan.,  1904.  . 

14  Exhibit     '2.  Application    of    Milo    H. 

Bessey 8th  June,  1905.  . 

Letter,      Masten,      Starr      & 
Spencr     to     Dept.     of     Crown 

Lands    .  .  .' Kith  June,   1905. 

Map  referred  to  in  Bessey's 
application,  not  printed,  but 
white  prints  of  a  similar  map 
are  supplied  by  arrangement 
between  parties  as  part  of  Ex- 
hibit 5 
Exhibit  ::.  Application  of  Bessey  and 

Dreany  for  Road  Allowance.      18th  July,  1905 

15  Not  printed  
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THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

( Respondents)   DEFENDANTS. 
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10          This  is  an  appeal  from  the  Judgment  of  the  Honourable  Mr.  Justice      No-  !• 
Riddell  dated  the  Fifteenth  day  of  June,  1908,  dismissing  the  action  of  the  Statement 
plaintiff  with  costs  from  the  20th  day  of  April,  1907.  Lase> 


3n  the  1bi0b  Court  of  Justice. 


WHIT  issued  the  Twenty-ninth  day  of  December,  1906. 
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24th  Janu- 
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THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

DEFENDANTS. 


STATEMENT  OF  CLAIM. 

1.  The  plaintiffs  and  defendants  are  both  mining  companies  incorpor- 
a  ted  under  the  laws  of  the  Province  of  Ontario. 

2.  On  or  about  the  month  of  January.  1906,  William  James  Gi'een,  of 
the  City  of  Toronto,  in  the  County  of  York,  broker,  applied  to  the  Depart- 
ment of  Lands  and  Mines  of  the  said  Province  at  the  City  of  Toronto  for 
information  in  regard  to  the  Cobalt  district,  being  the  Township  of  Cole- 
man  and  vicinity,  all  in  the  District  of  Nipissing,  in  the  said  Province,  and 
subsequently    applied  to  the   proper  official    of  the  said    Department    of 
Lands  and  Mines  at  Haileybnry  and  received  from  the  proper  officials  of 
the  said  Department  at  Toronto  and  Haileybnry  a  set  of  regulations  and  a 
map  shewing  as  the  fact  was  that  Cobalt  Lake  in  the  said  Township  of 
Coletnan  was  then  and  has  been  ever  since  open  for  exploration  and  dis- 
covery within  the  meaning  of  the  Mines  Act. 

3.  In  and  by  the  said  regulations  it  was  represented    by  the    Ontario 
Government  to  the  said  Green  that  if  he  made  n  discovery  of  valuable  ore 
or  mineral  in  place    under  Cobalt  Lake  he  would    be  entitled    under  the 
Mines  Act  and  the  regulations  thereunder  to  a  mining   claim  of  Twenty 
acres  of  the  land  covered  by  the  waters  of  the  said  lake  and  to  the  min- 
erals therein  and  thereunder  with  the  right  to  work  the  same. 


20 


4.  Relying  upon  the  said  representations  the  said  Green  explored  part 

of  the  said  territory  by  means  of  a  diamond  drill  and  as  the  result  of  the  said     in  the 
work  made  a  discovery  of  valuable  ore  or  mineral  in  place  under  the  said      High 
lake  on  or  about  the  seventh  day  of  March,  1906.  Court  of 

5.  Forthwith  thereafter  the  said  W.  J.  Green    staked  out   a  mining 

claim  in  accordance  with  the  Mines  Act  and  regulations   passed  thereun-      NO.  2. 
der  and  had  the  same  regularly  surveyed  by  a  Land  Surveyor  duly  author-  Statement 
ized  and  did  every  act  necessary  to  entitle  him  to  the  said  lands  and  miner-  of  Claim, 
als.     The  said  mining  claim  was  designated  as  J.  S.  71  and  contains  about  2^e^ered 

10  twenty  acres,  part  of  the  land  under  the.  waters  of  Cobalt  Lake  and  being  ar    {907" 
described  as  follows :    That  part  of  Cobalt  Lake  lying  west  of  Mining  Lo-  —continued 
cation  R.  L.  404,  including  a  small  island  therein  as  shewn  on  the  said 
sketch.   The  discovery  post  is  two  hundred  and  fifty-three  feet  south-west- 
erly from  post  Number  One,  which  is  one  chain    west  of  the    south-west 
angle  of  R.  L.  401,  the  boundary  from  post   Number  One  to  post   Number 
Two  follows  the  shore  line  of  the  said  lake  and  is  consequently  irregular, 
from  post  Number  Two  to  post  Number  Three  is  seven  hundred  and  eigh- 
teen feet  north  astronomically,  from  post  Number  Three  to  post  Number 
Four  the  shore  line  is  followed,  from  post  Number  Four  to  post  Number 

20  One  is  three  hundred  and  twenty-six  feet  east  astronomically. 

6.  The  purchase  price  of  the  said  lands  was  duly  paid  to  the  Crown, 
who  received  same  in  right  of  the  Province  of  Ontario. 

7.  Bv  virtue  of  the  said  discovery  and  compliance  with  the  Mines  Act 
and  regulations  the  said  W.  J.  Green  became  entitled  to  the  said  mining 
claim  and  to  the  minerals  thereunder,  with  the  right  to  work  same  and 
the  right  to  transfer  his  said  mining  claim. 

H.  That  on  or  about  the  llth  day  of  April,  1906,  the  said  W.  J.  Green 
duly  transferred  the  said  mining  claim  and  all  his  rights  arising  out  of  the 
said  representations  and  discovery  to  the  plaintiffs,  who  are  now  the  owners 
30  thereof  and  entitled  thereto. 

9.  The  defendants  with  full  notice  and  knowledge  of  the  plaintiffs' 
said  rights  applied  to  and  obtained  from  the  Ontario  Government  in  the 
month  of  January,  1907,  a  grant  of  lands,  including  the  plaintiff's  said  land 
and  mining  claim. 

10.  The  nlnintiffs  further  allege  and  as  the  fact  is  that  the  Township  of 
f'oleman  within  which  Cobalt  Lake     is     included     and     of     which     it 
forms  part  was  on  the  30th  day  of  October,  1905,  set  apart  as  a  special  min- 
ing division  and  thereafter  the  said  lands  could  only  be  dealt  with  under 
the  Mines  Act  and  the  regulations  passed  thereunder  and  could  not  legally 

40  be  granted  except  to  bona  fide  discoverers. 

11.  The  plaintiffs  allege  as  the  fact  is  that  no  discovery  of  valuable  ore 
or  mineral  in  place  was  made  by  the  defendants  or  on  their  behalf  on  the 
said  lands  granted  to  them  within  the  meaning  of  the  Mines  Act  and  the 
regulations  passed  thereunder  prior  to  the  issue  of  the  said  Letters  Patent 
to  the  defendants. 

12.  On  the  contrary  the  said  Letters  Patent  in  favor  of  the  defendants 
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Statement 
of  Claim. 
Delivered 
24th  Janu- 
ary, 1907. 
— continued 


were  issued  in  violation  of  the  Mines  Act  and  regulations  passed  thereunder 
and  such  Letters  Patent  purporting  to  grant  the  lands  and  minerals  to 
which  the  plaintiffs  are  entitled,  was  wholly  without  any  legislative  author- 
ity and  beyond  the  power  of  the  Ontario  f  'overnment. 

V.\.  The  plaintiffs  allege  as  the  fact  is  that  the  said  Letters  Patent  in 
favor  of  the  defendants  were  issued  erroneously  and  by  mistake  and  impro- 
vidently  and  that  the  said  Letters  Patent  by  reason  thereof  are  utterly  void 
as  against  the  plaintiffs. 

14.  The  plaintiffs  also  allege  that  the  said  Letters  Patent  to  the  defen- 
dants and  the  defendants'  rights  thereunder,  if  any,  are   subject   to   the 
plaintiffs'  rights  to  the  said  lands  and  minerals. 

15.  The  plaintiffs  allege  as  the  fact  is  that  the  area  granted  to  the  de- 
fendants by  the  said  Letters  Patent  exceeds  the  quantity   authorized  by 
law  and  that  the  said  Letters  Patent  are  therefore  invalid  —  such  excess  area 
is  more  than  the  plaintiffs'  said  lands. 

16.  If  the  said  Letters  Patent  to  the  defendants  should  be  held  not  to 
be  wholly  invalid  the  plaintiffs'  claim  in  the  alternative  that  the  said  Let- 
ters Patent  should  be  held  valid  only  as  to  the  Lands  therein  described 
other  than  the  lands  claimed  by  the  plaintiffs  and  their  operation  confined 
to  the  maximum  area  authorized  by  the  Mines  Act. 

17.  By  virtue  of  the  matters  hereinbefore  alleged  the  plaintiffs  acquir- 
ed under  the  provisions  of  the  Mines  Act  and  Regulations  a  statutory  grant 
or  right  from  the  Province  of  the  mining  claim  above  described  and  the 
minerals  thereunder,  and  the  subsequent  grant  thereof  to  the  defendants 
in  derogation  of  the  rights  previously  granted  to  the  plaintiffs  could  not 
be  validly  made. 

18.  All  times  have  elapsed,  all  things  have  been  done  and   all  condi- 
tions performed  to  entitle  the  plaintiffs  to  the  said  mining  claim  and  min- 
erals and  to  the  relief  claimed  herein. 

THE  PLAINTIFFS  THEREFORE  CLAIM: 

(1)  A  declaration  that  the  said  Letters  Patent  to  the  defendants 
were  issued  erroneously  by  mistake  and  improvident]  v  and  are  utter- 
ly void  as  against  the  plaintiffs,  and  that  the  plaintiffs  are  entitled  to 
the  said  lands  and  minerals. 

(2)  A  declaration  that  the  defendants'  rights,  if  any,  under  the 
said  Letters  Patent  are  subject  to  the  plaintiffs'  said  rights. 

(3)  An  injunction  restraining   the   defendants,   their    servants. 
workmen  or  agents,  from  extracting  or  removing  any  ore  or  minerals 
from  the  said  Mining  Claim  J.  S.  71  or  from  in  any  way  interfering 
with  the  plaintiffs'  exclusive  right  of  possession  thereof. 

(4)  An  account  of  all  ore  or  minerals  that  may  be  extracted  or 
removed  from  the  said  lands  or  any  part  thereof. 

(5)  A  judgment  setting  aside  as  ultra  vires  and  void  the  Letters 


20 


30 


40 


? 


Patent  in  favor  of  the  defendants  as  against  the  plaintiffs,  or  in  the  al-   RECORD, 
ternative,  confining  the  operation  thereof  to  the  lands  therein  describ- 
ed other  than  the  lands  claimed  by  the  plaintiffs. 

(6)  Their  costs  of  this  action. 

(7)  Such  further  and  other  relief  as  the  Court  may  deem  exped- 


In    the 

High 

Court   of 

Justice. 


ient. 

The  plaintiffs  propose  that  this  action  should  be  tried  at  the  City  of 
Toronto. 

DELIVERED  this  24th  day  of  January,  A.D.,  1907,  by  Messrs. 
Clark,  McPherson,  Campbell  &  Jarvis,  16  King  Street  West,  in  the  City 
of  Toronto,  Solicitors  for  the  Plaintiffs. 


No.  2. 

Statement 
of  Claim, 
Delivered 
24th  Janu- 
ary, 1907. 
• — continued 
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IN  THE  HIGH  COURT  OF  JUSTICE. 


BETWEEN  : 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

PLAINTIFFS  ; 


AND 
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High 
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Justice. 


No.  3. 
Statement 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

DEFENDANTS. 


STATEMENT  OF  DEFENCE. 
1.  The  defendants  deny  all  allegations  contained  in  the  Statement  of 


of  Defence,  Claim  save  such  as  are  specifically  admitted  herein. 


10 


Delivered 
6th  Febru- 
ary, 1907. 


2.  The  defendants  in  answer  to  the  Statement  of  Claim  say  that  the 
land  covered  with  water,  known  as  Cobalt  Lake  was  not  open  for  explora- 
tion, discovery  and  staking  at  the  time  when  the  alleged  discovery,  under 
which  the  plaintiffs'  claim  was  made,  nor  was  the  same  of  such  a  character 
that  it  could  be  explored,  discovered  and  staked  out,  within  the  meaning 
of  The  Mines  Act. 

3.  If  the  said  lands  known  as  Cobalt  Lake  were  open  for  exploration, 
discovery  and  staking,  then  the  said  Green,  who  is  alleged  to  have  made  the 
discovery,  did  not  observe  the  provisions  of  The  Mines  Act  in  any  respect 
and  the  said  Green  never  had,  nor  have  the  plaintiffs    as  claiming    under  20 
him,  any  right  to  the  minerals  on  or  in  the  said  lauds. 

4.  If  the  said  lands  were  so  open  for  exploration,  discovery  and  stak- 
ing and  if  the  said  Cobalt  Lake  was  of  such  a  character  as  to  be  within  The 
Mines  Act,  and  if  the  said  Green  did  in  fact  observe  the  provisions  of  The 
Mines  Act  and  did  acquire  a  title  to  the  minerals  therein,  then  the  defen- 
dants say  that  by  virtue  of  an  Act  passed  in  the  6th  year  of  His  Majesty 
King  Edward  VII.,  Chapter  12  the  said  lands  having  been  withdrawn  from 
exploration,  discovery  and  staking  by  Orders  in  Council,  the  same  were 
confirmed  and  the  discoveries  made,  if  any,  were  rendered  void  as  against 
the  lands,  and  claims  of  such  discoveries,  if  any,  were  directed  to  be  dealt  30 


with  by  the  Honourable,  the  Lieutenant-Governor  in  Council  as  he  might  RECORD. 
see  fit,  and  in  consequence  thereof  the   plaintiffs  claiming   under  the   said         ~ 
Green  have  no  right,  title  or  interest  in  or  to  the  said  minerals  and  mining 


rights  and  have  no  right  or  title  to  maintain  this  action  and  this  Honour-    Court  of 
able  Court  has  no  jurisdiction  to  entertain  any  claim  of  the  plaintiffs  re-     Justice. 
specting  the  same,  but  the  same  must  be  dealt  with  by  His   Honour   The 
Lieutenant-Governor  in  Council.  Na  3- 

5.  In  any  event  the  Attorney-General  of  the  Province  is  a  necessary  J  z^^e 
party  to  this  action  and  the  same  is  not  properly  constituted  without  him.  Delivered  ' 
10          6.  The  right  or  claim  of  the  said  Green,  if  any,  was  never  transferred  6th  Febru- 
to  the  plaintiffs.  ary,  1907. 

7.  In  answer  to  the  10th  paragraph  of  the  Statement  of  Claim,  the  —continued 
defendants  say  that  there  was  and  is  no  prohibition  in   The  Mines  Act 
against  the  Crown's  selling  part  of  the  public  domain  for  mining  purpos- 

es which  is  not  open  for  exploration  and  the  Crown  has  a  right,  while  the 
said  lands  were  withdrawn  from  the  Mines  Act  and  without  opening  the 
same  for  exploration  to  sell  the  same  in  the  manner  in  which  they  have 
been  sold  and  the  defendants  further  say  that  this  action  is  defective  for 
want  of  parties  and  this  issue  as  well  as  the  foregoing  issues  cannot  be  de- 
20  termined  in  the  absence  of  the  Attorney-General. 

8.  During  the  months  of  November  and    December,  1906,  and   while 
the  said  lands  were  withdrawn  from  exploration,  the  Ontario  Government 
offered  for  sale  by  public  tender  the  land  covered  by  the  water  of   Cobalt 
Lake  situate  in  the  Township  of  Coleman.    Public  notice  of  such  offer  was 
given  by  advertisement  containing  a  full  description  of  the  said  lands  so 
offered  and  the  terms  and  conditions  to  be  complied  with  in  tendering  for 
the  same,  which  advertisement  appeared  on  or  about  the  22nd  day  of  No- 
vember, and  from  the  said  date  up  to  the  20th  day  of  December,  the  last 
da}7  stated  for  the  receiving  of  tenders,  at  least  bi-weekly  in  the  daily  news- 

30  papers  published  in  the  principal  cities  of  Ontario  and  also  in  other  news- 
papers and  publications  in  the  Province  of  Ontario  and  elsewhere. 

9.  Pursuant  to  the  said  advertisement  a  sealed  tender  was  deposited 
with  the  Government  by  Sir  Henry  Pellatt,  Thomas  Birkett,  George  I\ 
Henderson,  John  H.  Avery,  Britton  Osier,  Raymond  Mancha  and  D.  B. 
Rochester,  on  the  said  20th  day  of  December,  by  which    the  said   parties 
did  offer  the  sum  of  $1,085,000  for  the  said  lands  and  did  pay  the  sum  of 
$108,500  ;  being  10  per  'cent,  of  the  amount  of  the  said  tender  as  required 
by  the  terms  and  conditions  set  out  in  the  said  advertisement. 

10.  On  or  about  the  21st  day  of  December  the  said  parties  were  noti- 
40  fied  by  the  Ontario  Government  that  their  said  tender  was  accepted  and 

that  the  balance  of  the  purchase  money  must  be  paid  on  or  before  the 
fourth  day  of  January  as  required  by  the  terms  and  conditions  of  the  said 
advertisement  and  tender  and  the  balance  of  the  said  sum  of  $1,085,000  was 
in  due  course  paid  to  and  received  by  the  said  Ontario  Government. 

11.  Subsequently  the  said  parties  did  by  an  agreement  dated  the  Twen- 
ty-seventh day  of  December,  1906,  sell  and  transfer  to  the  defendants  the 
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said  property  for  the  price  or  sum  of  $3,635,000  and  the  said  parties  did 
authorize  the  Ontario  Government  to  issue  and  the  said  Government  in 
pursuance  of  and  to  carry  out  the  said  sale  did  issue  to  the  defendants  a 
patent  for  the  said  lands  in  fee  simple,  including  all  mines  and  minei-als 
thereon. 

12.  In  answer  to  the  plaintiffs'  Statement  of   Claim  the   defendants 
allege  as  the  fact  is  that  during  the  whole  period  from  the  22nd  day  of  No- 
vember to  the  28th  day  of  December  the  said  plaintiffs  well  knowing  that 
the  said  lands  were  being  sold  by  tender  did  not,  nor  did  any  one  on  that 
behalf  so  far  as  the  said  defendants  are  aware,  give  any  notice  that  they,  10 
the  said  plaintiffs  had  any  claim  to  the  lands  in   question  herein  nor   did 
they  attempt  to  inform  any  tenderers  that  such  a  claim  existed  or  that  they 
intended  in  any  way  to  interfere  with  the  sale  of  the  said  lands  by  the  On- 
tario Government,  but  stood  by  and  allowed  the  defendants  to  pay  the  whole 
purchase  money  and  other  crown  dues  and  if  the  plaintiffs  ever  had  any 
right,  title  or  claim,  they  are  now  estopped  from  setting  it  up  as  against 
the  defendants. 

13.  In  further  answer  to  the  Statement  of  Claim  herein  the  defendants 
allege  as  the  fact  is  that  any  claim  which  the  said  plaintiffs  may  have  had 
was  made  and  presented  to  the  Ontario  Government  prior  to  the  offering  '20 
of  the  said  property  for  sale  and  the  same  was  duly  considered  by  the 
Crown  and  disallowed  and  the  Letters  Patent  issued  to  the  defendants 
herein  were  issued  after  the  consideration  of  any  claims  outstanding  and 
with  full  knowledge  of  the  matters  involved  and  were  not  issued  improvi- 
dently  or  wrongfully. 

DELIVERED  this  sixth  day  of  February,  1907,  by  McCarthy,  Osier, 
Hoskin  &  Harcourt,  Solicitors  for  the  Defendants. 


REPLY. 

1.  The  plaintiffs  join  issue  upon  the  Statement  of  Defence  herein.         30 

2.  By  way  of  reply  to  the  Statement  of  Defence  the  plaintiffs  allege  as 
the  fact  is  that  the  provisions  of  the  Mines  Act  and  regulations  were  ob- 
served in  all  respects  and  if  the  Mining  Recorder  or  other  official  declined 
or  refused  to  record  the  claim  in  accordance  with  the  Mines  Act  and  regu- 
lations the  plaintiffs  are  not  prejudiced  thereby  and  the  said  Green  and 
the  plaintiffs  have  always  been  and  still  are  ready  and  willing  in  all  res- 
pects to  observe  and  perform  the  conditions  of  the  Mines  Act  and  regula- 
tions and  have  offered  and  hereby  offer  so  to  do. 

3.  By  way  of  further  reply  to  the  Statement  of  Defence  the  plaintiffs 
allege  that  the  Statute  and  Order-in-Council  referred  to  in  the  Statement  40 
of  Defence  apply  only  to  discoveries  or  claims  made  on  or  before  the  14th 
day  of  August,  1905,  and  only  to  Cobalt  Lake  and  not  to  the  lands  or  min- 
erals thereunder  which  were  not  at  any  time  withdrawn  from  exploration. 

4.  By  way  of  further  reply  to  the  Statement  of  Defence  the  plaintiffs 
allege  as  the  fact  is  that  the  Letters  Patent  in  question  herein  were  issued 


direct  to  the  defendants  in  consideration  of  the  individuals  mentioned  in  RECORD. 
the  ninth  paragraph  of  the  Statement  of  Defence  who  were  promoters  of      ,      7 
the  defendant  Company  being  paid  by  the  defendants  $3,635,000  in  cash  or 


stock  being  $2,550,000  in  excess  of  the  sum  of  $1,085,000  alleged  to  have  been    Court  of 
paid  by  them  to  the  Government  and  in  consideration  of  such  additional      Justice. 
amount  said  individuals  assumed  the  risk  of  and  agreed  to  protect  the  de- 
defendant  Company  against  the  defect  in  the  title  to  the  said  lands  which      No-  4- 
the  defendants  and  the  said  promoters    knew    existed    by  reason  of  the  ^     *. 
plaintiffs'  claim  herein.  Reply 

10          5.  By  way  of  further  reply  to  the  Statement  of  Defence  the  plaintiffs  Delivered 
say  that  the  said  promoters  had  full  information  of  the  plaintiff  s  '  claim  1st  March, 
before  the  said  Patent  was  issued  or  any  part  of  the  purchase  money  was  1907- 
paid  and  prior  to  the  issue  of  the  Patent  applied  to  the  Government  to  —conttnued 
guarantee  the  title  to  the  said  lands  and  indemnify  them  and  the  defend- 
ants against  the  plaintiffs'  claim  and    obtained    from    the  Government  a 
Charter  with  an  authorized  capital  of  $5,000,000  with  a  view  to  enable  the 
defendants  and  the  said  promoters  to  sell  the  shares  of  the  defendants  to 
the  public  on  such  a  basis  as  would  compensate    them    for   their    loss    or 
responsibility  in  connection  with  the  plaintiffs'  right  to  the  said  twenty 

20  acres  and  the  defendants  with  full  knowledge  of  the  plaintiffs'  said  claim 
and  of  the  facts  and  circumstances  herein  alleged  ratified  and  adopted  the 
acts  of  the  said  promoters  and  by  reason  thereof  are  estopped  from  deny- 
ing the  plaintiffs'  right  to  said  twenty  acres. 

6.  The  plain-tiffs  contend  that  the  Statement  of  Defence  discloses  no 
answer  in  law  to  the  plaintiffs'  claim  and  will  claim  the  same  benefit  as 
would  formerly  have  been  allowed  on  a  demurrer  to  the  Statement  of  De- 
fence. 

7.  By  way  of  further  reply  to  the  Statement  of  Defence  the  plaintiffs 
say  that  the  Statute  referred  to  in  the  Statement  of  Defence  in  so  far  as 

30  it  pretends  to  authorize  the  Government  of  Ontario  to  deal  with  Cobalt 
Lake,  which  is  a  body  of  navigable  water  subject  to  the  exclusive  juris- 
diction of  the  Dominion  and  also  in  so  far  as  it  purports  to  confiscate  the 
vested  rights  of  the  plaintiffs,  is  ultra  vires  of  the  Legislature  of  the 
Province  and  that  the  alleged  Patent  granted  thereunder  is  null  and 
void. 

DELIVERED  this  First  day  of  March,  A.D.  1907,  by  Messrs.  Clark, 
Md'lierson,  Campbell  &  Jarvis,  of  No.  16  King  Street,  West,  in  the  City 
of  Toronto,  solicitors  for  the  plaintiffs. 
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tir  E.  D.  ARMOUR,  K.C. 

G.  F.  Henderson,  K.C. 
BRITTON  OSLER. 


For  Plaintiffs. 

For  Attorney  General. 
For  Defendants. 


Toronto,  June  8th,  1908. 

THOMAS   WILLIAM   GIBSON,  sworn,  examined  by  Mr.  Armour: 

Q.  What  is  your  position,  Mr.  Gibson?     A.  I  am  Deputy  Minister 
of  Mines. 

Q.  And  what  are  your  duties  with  regard  to  mining  claims  ?    A.  Gen-  20 
eral  supervision  over  the  administration  of  the  Crown  Lands  for  mining 
purposes. 

(,).   Do  you   know   those  Cobalt  Lake — so      called — mining     claims? 
A.  Yes  sir. 

Q.  Have  you  any  application  there,   from   the  Department,  showing 
discoveries  or  claiming  to  show  discoveries  ? 


11 

MR.  ARMOUR  :    There  is  a  notice  served  on  the  Attorney  General  rais-  RECORD. 
ing  Constitutional  questions,  and  I  appear  for  him,  My  Lord.  ~ 

MR.  HENDERSON  :    I  appear  for  the  Company  with  Mr.  Osier.  *High 

MR.  ARMOUR  :  Q.  What  is  the  earliest  one,  Mr.  Gibson  ?    A.  There  is    court  of 
an  application  on  file  from  William  C.  Chambers.  Justice. 

Q.  What  date  ?  A.  It  is  dated  the  18th  of  January,  1904,  signed  by 
J.  B.  O'Brien,  on  behalf  of  William  Clark  Chambers.  No-  5- 

Q.  Does  that  show  where  the  discovery  is  alleged  to  have  taken  place  ?  ^  ^ 
A.  I  think  not,  except  the  application  is  accompanied  by  a  sketch  showing  Gib°s™n(S 
10  a  part  of  the  lot  applied  for.  Examined 

Q.  Show  me  the  part  alleged?    A.  This  application  don't  allege  dis-  by  Mr. 
covery  of  mineral  in  the  actual  bed  of  the  lake.  Armour, 

Q.  Show  me  where  it  is  alleged  discovery  was  made  ?    A.  It  would  be  —conttnued 
necessary  to  read  the  annexed  affidavit  for  that  purpose.    I  suppose  that  is 
the  only  way.    I  have  no  objection  to  my  saying  there  was  an  application 
based  on  no  discovery. 

MR.  ARMOUR:  What  we  want  to  call  Mr.  Gibson  for  is,  there  were 
other  alleged  discoveries  before  the  claim  of  the  plaintiffs,  so  that  he 
could  not  be  claimed  to  be  the  first. 
20          His  LORDSHIP  :  That  would  be  proved  on  the  documents  themselves. 

Ivxhibit  Number  1  application  on  behalf  of  William  Clark  Chambers. 

MR.  ARMOUR:  Q.  Is  there  anything  in  the  Department  by  which  you 
can  identify  the  place  where  the  discovery  is  claimed  ?  A.  The  discovery 
so  far  as  any  discovery  is  alleged  on  these  papers,  is  on  the  dry  land  and 
not  on  the  bed  of  the  lake. 

Q.  How  far  from  the  lake  ?  A.  About  two  hundred  feet.  Paragraph 
2  of  the  affidavit  accompanying  the  application  states,  the  mineral  veins  dis- 
covered on  said  location  run  approximately  east  and  west  and  to  my  cer- 
tain knowledge  one  of  them  out-crops  within  two  hundred  feet  of  the 
:50  shore  of  Long  Lake,  and  I  believe  it  will  be  eventually  traced  across  the 
road  allowance  and  under  the  lake. 

Q.  What  is  Long  Lake?    A.  Now  called  Cobalt  Lake,  E.L.  404. 

Q.  And  where  is  R.L.  404?  A.  On  the  land  on  the  east  shore  of  the 
lake. 

Q.  Now  does  that  exhaust  that  particular  application  ?  A.  I  think  so, 
for  your  purposes. 

MR.  ARMOUR  :  I  suppose  we  may  substitute  copies  for  these,  My  Lord. 

WITNESS  :  I  would  not  like  to  have  any  originals  go  out  of  my  posses- 
sion. 
40          MR.  ARMOUR:  We  can  arrange  that. 

(Attached  to  Exhibit  Number  1,  copy  of  Chambers'  Application,  papers 
dated  the  18th  of  January,  1904.) 

MR.  ARMOUR:  The  next  application  is  what?  A.  The  application  it- 
self is  dated  5th  of  May,  1905,  by  Milo  H.  Bessey. 

Q.  And  how  is  that  entitled?    A.  "Re  Cobalt  Lake." 

Q.  That  is  the  letter  accompanying  it?  A.  This  is  the  application  in 
itself. 
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Q.  Now  what  is  the  application  for?  A.  The  application  is  for  that 
body  of  water  lying  within  the  Township  of  Coleman  in  the  District  of 
Nipissing  and  Province  of  Ontario  known  and  described  on  the  map  or 
plan  of  said  Township  as  Cobalt  Lake,  together  with  the  land  lying  and 
situated  underneath  the  said  lake.  That  is  accompanied  by  a  plan  or 
map. 

Q.  Accompanied  by  a  blueprint?    A.  I  may  say  that  this  document  I 
have  in  my  hand  purports  to  be  a  duplicate  of  the  application  filed  by  Mr. 
Bessey  in  the  office  of  the  Eecorder  at  Haileybury,  and  this  was  forwarded 
to  the  Department  by  Messrs.  Masten,  Starr   &   Spence,   in  their  letter  of  10 
June  16th,  1905. 

Exhibit  Number  2  Application  Milo  H.  Bessey,  dated  5th  of  May,  1905. 

WITNESS  :  And  subsequently  other  papers  were  forwarded  in  connec- 
tion with  the  same  application. 

Q.  Just  supplementary  papers?    A.  Affidavits. 

Q.  Let  us  see  what  the  affidavits  state. 

MB.  CLARK:  I  object  to  that  going  in  as  evidence  of  anything  more 
than  what  is  the  contents  of  the  affidavit. 

WITNESS:  There  is  an  affidavit  by  Milo  H.  Bessey  setting  forth  the 
particulars  of  his  discovery.  20 

MR.  ARMOUR  :  Q.  Claiming  a  discovery  there  ?    A.  Yes. 

Q.  In  the  lake  ?  A.  Yes  sir,  dated  the  15th  July,  1905.  Also  an  affi- 
davit of  David  St.  Elroy,  corroborative. 

MR.  ARMOUR  :  That  had  better  go  in  as  part  of  Exhibit  number  2. 

WITNESS:  Then  the  statement  made  by  Bessey  himself  was  put  in,  re 
the  application  presented  to  the  Recorder  at  Haileybury,  was  forwarded 
to  the  Department  by  him,  the  original  of  which  I  read  previous,  sent  in 
by  Masten  &  Spence. 

MR.  ARMOUR  :  They  are  the  same  ?  A.  I  assume  so,  I  have  not  com- 
pared them.  ,  30 

His  LORDSHIP  :  That  will  be  part  of  Exhibit  number  2. 

MR.  ARMOUR  :  Is  there  any  other  application  ?  A.  For  the  road  allow- 
ance around  the  lake. 

Q.  Would  that  include  any  part  of  the  lake?  A.  Well,  I  think  this 
did  purport  to  include  the  lake. 

His  LORDSHIP  :  It  is  the  rod  wide  strip  around  the  lake  ?  A.  Yes,  the 
road  allowance  around  the  lake,  which  would  not  cover  any  part  of  the 
lake  bed  proper. 

MR.  HENDERSON  :  The  Act  cuts  off  the  road  allowance,  the  location  on 
each  side.  40 

This  application  is  made  on  behalf  of  Milo  H.  Bessey  and  H.  Dreany, 
dated  21st  of  July,  1905. 

Kxhihit  NimilMT  :'>  Application  Bessey  and  Dreany,  dated  21st  of  July, 
1905. 

MR.  CLARK  :  My  objection,  My  Lord,  applies  to  this,  without  repeating 
it. 
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Q.  Any  other  applications  for  alleged  discovery  ?    A.  I  think  that  ex-  j^~^he 

hausts  them.  *High 

Q.  Are  you  aware  whether  these  were  disposed  of  officially?    A.  Yes  covrt  of 

Sir.  Justice. 

Q.  What  is  the  disposition  made  of  them? 

His  LORDSHIP  :  That  is  of  record  I  suppose. 

MR.  ARMOUR :  Q.  Is  there  any  record  in  your  Department ?    A.  There  Ttoni^w 
is  an  Order-in-Council  disallowing  the  Dreany  claim,  and  the  Chambers  (ljt,son 
10  claim  was  disallowed  because  it  did  not  show  discovery.  Examined 

His  LORDSHIP:  Disallowing  the  Dreany   claim,   that,  is   Bessey   and  by  Mr. 
Dreany?    A.  Yes  sir.  Armour, 

Q.  And  the  first  one  you  say  was  not  allowed  by  whom  ?    A.  By  the  -continued 
Department. 

Q.  On  what  ground  ?    A.  No  discovery  was  alleged. 

His  LORDSHIP  :  What  about  number  2,  the  first  Bessey  one  ?  A.  They 
were  all  the  same  thing  sir. 

Q.  You  cannot  say  that,  because  number  3  was  Bessey  and  Dreany  for 
a  road  allowance,  and  not  the  lake?    A.  I  say  the  Dreany  application  was 
20  disallowed.    It  refers  to  the  bed  of  the  lake,  not  that  the  application  was 
only  for  the  road  allowance. 

MR.  ARMOUR:  According  to  Mr.  Clark,  that  included  the  other. 

His  LORDSHIP  :  Is  it  admitted  the  second  was  disallowed  ? 

MR.  ARMOUR:  I  think  they  were  all  disallowed  for  some  reason  or 
other. 

WITNESS:  Yes. 

Q.  Now  was  that  on  any  report  made  by  an  inspector,  or  the  papers 
themselves  ?  A.  You  are  speaking  as  to  which  application  ? 

Q.  Take  Chambers  first?    A.  There  was  no  report  on  Chambers'  ap- 
•W  plication. 

Q.  Was  there  any  on  number  2,  Bessey  ?    A.  Yes  sir. 

Q.  Was  it  on  the  report  that  the  disallowance  took  place,  or  on  the 
papers  themselves?  A.  Well,  the  disallowance — an  Order-in-Council  was 
passed  largely  I  think  upon  the  report  of  the  inspectors  who  examined  the 
claim. 

Q.  Have  you  the  report  there  1  A.  There  is  a  report  by  E.  T.  Corque- 
hill,  Inspector  of  Mines. 

Q.  That  is  produced  is  it?    A.  Yes  sir,  dated  17th  of  August,  1905. 

Exhibit  Number  4  Report  of  Inspector  dated  17th  August,  1905. 
40          Q.  That  is  produced  is  it?    A.  Yes  sir,  dated  17th  August,  1905,  with 
accompanying  letter  by  the  Recorder,  George  T.  Smith. 

Q.  That  was  but  one  out  of  the  three?  A.  I  think  that  was  all  of 
them. 

Q.  Is  that  the  only  one  that  was  reported  on  by  the  Mining  Inspect- 
or? A.  There  was  another  report  on  the  same  claim. 
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Q.  On  the  same  claim?    A.  Yes  sir. 

Q.  What  date  is  that?  A.  On  the  25th  of  August,  1906,  Inspector  G. 
R.  Mickle  and  A.  H.  A.  Robinson  reported  on  the  claim. 

His  LORDSHIP:  Adversely?     A.  Yes  sir. 

Exhibit  Number  5  Mickle  and  Robinson  report  dated  25th  of  August, 
1906. 

MR.  ARMOUR  :  Any  other  reports  ?    A.  No  sir. 

Q.  Then  was  there  a  claim  received  from  Mr.  Green  ?    A.  Yes  sir. 

Q.  In  the  Department — when  was  that  received? 

His  LORDSHIP:  That  is  an  application  I  take  it? 

MR.  ARMOUR:  An  application  I  should  say?  A.  There  was  an  appli- 
cation which  was  forwarded  to  the  Department  by  the  Recorder  at  Hailey- 
bury  from  William  James  Green. 

Q.  What  was  the  date  of  that?    A.  Dated  8th  of  March,  1906. 

Q.  Was  there  any  report  made  on  that?    A.  No  sir. 

Q.  This  claim  is  that  part  of  Cobalt  Lake  including  a  small  island. 

MR.  CLARK  :  That  is  the  claim  in  question. 

Kxhihit  Number  6  Application  William  James  Green  dated  8th 
March,  1906. 

MR.  ARMOUR:  Q.  What  disposition  was  made  of  that,  or  was  any  dis- 
position made  by  the  Department?  A.  It  was  disallowed. 

Q.  The  grounds  of  disallowance?  A.  I  think  that  claim  was  dis- 
allowed. 

Q.  By  Order-in-Council  ?  A.  The  Order-in-Council  of  22nd  of  Novem- 
ber, 1906,  disallowed  both  the  Bessey  and  Green  claims. 

His  LORDSHIP  :  Dated  when  ?    A.  22nd  of  November,  1906. 

Q.  Disallowing  Bessey — that  is  Numbers  2  and  3  ? 

MR.  ARMOUR:  Bessey  would  be  Number  2.  And  Bessey  and  Dreany? 
A.  Number  3. 

Q.  And  Green  is  6.    That  is  2,  3  and  6? 

WITNESS:  Shall  I  read  it?  ' 

His  LORDSHIP:  No,  we  can  get  that  later  on. 

MR.  ARMOUR  :  It  is  just  stated,  on  law  and  facts  it  cannot  be  accepted. 

Exhibit  Number  7  Disallowance  dated  22nd  of  November,  1906. 

Q.  Was  it  Mickle  and  Corquehill's  report  you  read  a  moment  ago? 
A.  forquehill  reported  separately,  Mickle  and  Robinson  reported  together. 

CROSS-EXAMINED  by  Mr.  Clark: 

Q.  This  is  your  letter,  Mr.  Gibson,  in  regard  to  that?    A.  Yes  sir. 
His  LORDSHIP  :  The  date  ? 

MR.  CLAUK:  16th  March,  1906,  My  Lord  stating  the  Department 
is  not  prepared  to  consider  Mr.  Green's  claim. 

Exhibit  Number  8  Letter  16th  March,  1906,  from  T.  W.  Gibson. 
Q.  This  is  also  your  letter!    A.  Yes  sir. 
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His  LORDSHIP  :  The  date  ?  RECORD. 

MR.  CLARK  :  22nd  of  March,  1906,  My  Lord. 

Exhibit  Number  9  Letter  T.  W.  Gibson  22nd  of  March,  1906.  'J  ** 

MR.  CLARK  :  Q.  That  refers  to  certain  evidence  that  was  sent  to  your    court  of 
Department,  Mr.  Gibson,  does  it  not  ?    A.  Yes  sir.  Justice. 

Q.  And  that  was  returned  to  the  applicant?    A.  Yes  sir. 

Q.  Returned  ?    A.  Returned  to  his  solicitors  I  think.  No-  5- 

Q.  Returned  to  the  solicitors  for  the  applicant  which  had  been  sent  j:™    lce° 
twice,  and  then  returned  ?    A.  That  is  my  recollection  of  it.  C'bwn, 

10  Q.  That  is  your  recollection,  so  that  the  evidence  submitted  to  the  De-  Crow-ex- 
partment  was  returned  before  the  consideration  that  you  referred  to,  long  amined  by 
before  the  Order-in-Counc.il  ?  A.  Long  before  the  Order-in-Council,  yes.  by  Mr- 

His  LORDSHIP:  Then  the  Government,   the   Executive   Council  made  Clark>. 
this  order,  with  a  full  knowledge  of  all  the  evidence  which  could  be  pro- 
duced by  Mr.  Green — that  is  that  he  had  produced  ? 

MR.  CLARK  :  No,  no,  My  Lord. 

His  LORDSHIP  :  I  understood  that  it  was  sent  up  to  him  and  returned  ? 
,     A.  Returned  immediately. 

His  LORDSHIP:  Was  that  brought  before  the  attention  of  the  Execu- 
20  tive  ?    A.  Before  the  attention  of  the  Minister  of  the  Department. 

His  LORDSHIP:  Who  was  that?  A.  At  that  time  it  would  be  the  Hon- 
ourable Mr.  Cochrane. 

Q.  The  present  Minister  of  Mines'?    A.  Yes. 

Q.  That  is  all,  your  Department  just  brings  it  before  the  Minister  of 
the  particular  department,  and  then  it  is  in  his  province  to  bring  it  before 
the  Executive  ?  A.  That  is  it,  yes  sir. 

MR.  CLARK:  Q.  It  is  not  the  practice  to  return  the  evidence  and  say 
you  will  not  consider  it  ?  A.  I  suppose  that  depends  upon  the  case  with 
which  the  Department  is  dealing.  There  is  no  rule. 

30          Q.  You  do  not  know  any  other  case  where  the  evidence  was  returned 
with  the  refusal  to  consider  it  ?    A.  I  do  not  know  that  I  do. 

Q.  And  the  Department,  what  ground  did  the  Department  take  at 
that  time  in  regard  to  the  Green  application  ?  A.  That  the  bed  of  the 
lake  was  not  open  for  application. 

Q.  Was  not  open  for  exploration  ?    A.  Yes  sir. 

Q.  So  that  shortly  the  position  of  your  Department  was  that  you  did 
not  consider  the  bed  of-  the  lake  open  for  exploration,  <  and  you  did  not 
consider  Mr.  Green's  application?  A.  That  was  the  position. 

Q.  So  it  never  was  considered  ?   A.  The  application  was  considered. 
40          Q-  Without  the  evidence?    A.  The  evidence  was  returned  because  it 
was  not  considered  an  application  the  Department  could  entertain. 

His  LORDSHIP  :  It  was  returned  because  the  Government  considered 
that  was  an  application  they  could  not  grant  and  did  not  intend  to  grant 
and  did  not  bother  themselves  about  it  ?  A.  I  think  that  is  as  I  under- 
stand it. 

MR.  CLARK:  I  think  that  makes  that  clear,  Mr.  Gibson. 
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His  LORDSHIP:  Q.  And  did  they  ultimately  change  their  view  and 
consider  that  the  bed  of  the  lake  was  open,  as  a  matter  of  history?  A.  I 
think  not  sir. 

Q.  Very  well?  A.  I  would  like  to  be  clear  about  that,  after  the 
Order-in-Council  was  passed  disallowing  the  claim,  there  was  no  re-con- 
sideration of  the  position. 

Q.  Do  you  know? 

MR.  CLARK  :  I  do  not  know  if  I  need  formally  to  prove  the  license. 
You  know  Mr.  Smith's  signature  to  this?  A.  I  believe  that  to  be  his 
signature.  1 0 

Q.  That  is  Mr.  Green's  license? 

MR.  ARMOUR:  What  is  the  date? 

MR.  CLARK:  Dated  7th  March,  1906. 

Kxhibit  Number  10  License  issued  to  Green  dated  7th  March,  1906. 

His  LORDSHIP:  You  mean  prospector's  license? 

MR.  CLARK:  Yes,  license  to  prospector. 

Q.  Then  that  is  the  receipt  of  your  Department  for  this?  A.  For 
which  ? 

Q.  For  seventy  dollars  paid  on  the  claim,  mining  location  and  Green 
claim. 

His  LORDSHIP:  But  this  was  returned. 

MR.  CLARK  :  The  cheque  for  it  was  returned  ?  A.  Yes,  it  was  refund- 
ed. 

Q.  When  you  say  returned,  you  mean  that  they  sent  the  cheque  which 
was  refused  by  us?  A.  That  would  be  the  ordinary  course,  and  no  doubt 
that  was  done,  although  it  was  done  by  the  Treasurv  Department. 

Q.  You  asked  the  Treasury  Department  to  send  a  cheque?    A.  Yes. 

Q.  And  you  know  from  the  correspondence  the  cheque  was  never 
used?  A.  I  cannot  say  as  to  that. 

Kxliihit  Number  11  "Receipt  of  Department  for  seventy  dollars.  30 

MR.  CLARK  :  I  might  as  well  put  in  this  license.  These  are  all  regular, 
My  Lord. 

1'A'liiliit  Number  ':!  Lirerses  (three\ 

Q.  Now,  the  total  area  of  the  lake  was  forty-six  acres,  of  Cobalt 
Lake?  A.  No  sir,  it  was  more  than  that. 

Q.  How  much  was  it  altogether?  A.  My  recollection  is  it  was  fifty- 
six  acres. 

Q.  That  is  including  what  was  given  to  the  McKinley-Darragh? 

Q.  Fifty-six  acres  altogether,  do  you  know  the  area  of  Kerr  Lake? 
A.  I  cannot  say  offhand  what  the  area  is.  40 

Q.  Less  than  one  hundred  acres?  A.  It  was  less  than  Cobalt  Lake 
T  think. 

Q.  Then  have  you  got  the  Ruline:  of  July,  1905.  in  regard  to  Cobalt 
Lake  here,  among  your  papers,  Mr.  Gibson?  A.  Which  do  you  mean? 

Q.  Instructing  the  Inspector?  A.  No,  I  have  looked  for  that  but  it 
does  not  appear  to  be  on  the  file,  Mr.  Clark. 

Q.  There  were  instructions  sent,  pursuant  to  that  ?    A.  Yes  sir. 
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Q.  That  is  in  July,  1905  ?    A.  I  think  so,  I  think  it  was  in  July.  RECORD. 
Q.  Have  you  a  copy  of  the  instructions  here,  that  would  be  sufficient      In  thg 

probably  .'  High 

His  LORDSHIP:  "Would  that  be  instructions  to  the  Inspector?  Court  of 

MR.  CLARK:  Called  Inspector  or  Recorder.  Justice. 
His  LORDSHIP:  Which? 

MR.  CLARK  :  He  should  be  called  Inspector.  EvidTn 

His  LORDSHIP:  They  are  different  people.  ThomaTw 
MR.  CLARK:  Not  at  that  time,  they  are  the  same. 


10          WITNESS  :  We  called  him  Recorder,  even  without  regard  to  the  differ-  Cross-ex- 
ent  case.    That  is  the  most  convenient  name,  there  are  other  officers  called  "mined 
inspectors.  by  Mr- 

MR.  CLARK:  Others  have  been  appointed  since?    A.  Yes  sir.    I  do  not  Clark>. 

i  i  ,    ,         ,    ?,    .  ,    .      .,  ,  —continued 

seem  to  have  a  copy  here,  at  least  it  is  not  in  its  proper  order. 

Q.  That  can  be  put  in  ?    A.  Yes. 

MR.  CLARK  :  The  Ruling  of  July,  1905,  and  the  instructions  to  the  In- 
spector would  be  sufficient. 

His  LORDSHIP:  Now  what  do  you  want?    Do  you  want  the  Ruling  as 
well,  so  that  Mr.  Gibson  will  understand  it? 
•20          MR.  CLARK:  I  would  like  to  get  the  Ruling  as  well  if  I  can  get  it. 

MR.  OSLER:  What  Ruling? 

MR.  CLARK  :  That  Cobalt  Lake  was  open.  There  was  a  Ruling  that  the 
Inspector  might  receive  and  record  applications  for  Cobalt  Lake  if  he 
considered  he  had  evidence  that  discoveries  had  taken  place. 

Q.  That  was  in  1905?  A.  That  was  in  1905,  or  my  recollection  is 
that. 

MR.  CLARK  :  I  would  like  to  have  both  put  in,  but  I  think  the  instruc- 
tions would  answer  the  purpose,  My  Lord. 

Instructions  to  Inspector  regarding  Cobalt  Lake  to  be  marked  Exhibit 
30  13  when  produced. 

WITNESS:  If  you  will  give  me  a  note  of  it  afterwards. 

His  LORDSHIP  :  The  Department  has  nothing  to  conceal  in  this  matter. 

WITNESS:  Certainly  not. 

Mn.  CLARK:  Q.  Then  you  have  a  letter  in  the  end  of  December,  Mr. 
(libson,  protesting  against  the  sale,  December,  1906? 

His  LORDSHIP:  Now.  let  me  understand  this,  before  we  get  any  fur- 
ther. The  enquiry  will  be  very  wide  reaching  apparently.  Is  the  Attor- 
ney General  consenting  to  be  made  a  party  or  merely  here  watching  the 
case? 

40  MR.  ARMOUR:  No,  My  Lord,  there  was  a  Notice  of  Motion  served  on 
the  Attorney  General  claiming  a  certain  act  of  the  legislature  was  tincon- 
stitutional  and  alleging  the  grounds,  and  I  appear  for  him  on  that  appli- 
cation. 

His  LORDSHIP  :  But  he  is  not  a  party  to  the  application  ? 

MK.  ARMOUR:  No,  My  Lord. 

His  LORDSHIP  :  Nor  has  a  fiat  been  granted  ? 
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MR.  ARMOUR:  No,  My  Lord. 

His  LORDSHIP:  Then  the  proposition  is  I  shall  consider  the  right  of 
the  legislature  to  pass  the  Act  in  question,  their  constitutional  power. 

M  K.  Cr.AitK :  If  Your  Lordship  holds  that  it  applies  to  us  under  the  In- 
terpretation Act. 

His  LORDSHIP:  Then  do  I  also  consider  the  power  of  the  Executive 
Council  to  pass  the  Order-in-Council  in  question,  and  the  effect  of  the 
Order-in-Council  ? 

MR.  CLARK  :  The  Order-in-Council  in  regard  to  our  claim  ? 

His  LORDSHIP  :  Yes,  I  just  want  to  see  what  I  have  to  find  out.  Do  I 
have  to  go  into  the  question  of  bona  fides  on  the  part  of  any  of  the  officers 
of  the  Department  or  of  the  Ministers — that  I  suppose  you  cannot  ad- 
vance ? 

MR.  CLARK  :  Beyond  the  question  they  refused  absolutely  to  consider. 

His  LORDSHIP  :  That  may  be  a  mistake,  although  you  cannot  say  it  was 
corrupt. 

MR.  CLARK:  What  I  am  going  to  ask  Your  Lordship  is  this,  the  De- 
partment took  the  position  that  this  lake  was  not  open.  We  say  that  it 
clearly  was  open. 

His  LORDSHIP  :  You  say  that  it  was  a  mistake  ? 

MR.  CLARK:  Yes,  My  Lord,  and  that  is  the  position,  the  Department 
frankly  told  us,  "We  do  not  consider  the  lake  is  open  and  we  won't  con- 
sider your  application." 

His  LORDSHIP  :  Then  you  say  the  Order-in-Council  having  been  made 
under  a  mistake  as  to  what  the  lake  was,  and  therefore  as  to  what  the  fact 
was,  it  was  invalid. 

MR.  CLARK:  Yes,  My  Lord. 

MR.  ARMOUR:  There  was  a  mistake  made  in  the  pleadings,  My  Lord. 

His  LORDSHIP  :  I  think  I  see  what  it  all  means. 

MR.  CLARK  :  This  is  a  letter  from  me  in  regard  to  it. 

HJS  LORDSHIP:  Cannot  you  put  in  all  that  correspondence  and  let  Mr. 
Gibson  go.  I  suppose  it  wrill  all  have  to  be  read  sometime. 

MR.  CLARK:  I  can  attach  it  together. 

MR.  ARMOUR:  I  understand  it  is  not  evidence  against  us,  My  Lord. 

His  LORDSHIP:  Only  about  ten  per  cent,  of  documents  put  in  are 
evidence.  I  am  taking  everything  subject  to  objection.  Documents  are  be- 
ing produced  and  put  in  all  subject  to  objection. 

MR.  CLARK  :  Q.  This  is  the  letter.    T  want  the  letter  and  the  letter  to 
which  that  is  an  answer  put  in  as  one  exhibit,  that  is  letter  of  the  29th  of 
November,  1906,  and  two  replies,  one  was  sent  to  the  Premier,  one  orig-  40 
inal  and  one  ;i  copy. 

Exhibit  Number  1  I  letter  November  29th,  1906,  with  reply. 

MR.  CLARK:  Q.  Then  have  you  got  the  letter  enclosing  the  ninety 
per  cent,  of  the  purchase  money?  A.  By  whom? 

Q.  Written  by  the  Cobalt  Lake  Company  or  their  solicitors  ?  A.  Yes, 
the  ninety  per  cent. 
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Q.  The  ninety  per  cent,  paid  in  January?    A.  What  is  the  date  of  it  ?       ' 


Q.  January,  1907?     A.  What  date  in  January?  court  of 

Q.  This  is  January  4th,  1906,  the  letter  of  the  defendants"  enclosing  the     justice. 
balance  of  the  purchase  money  and  referring  to  the  claims  of  the  Flor- 
ence Company.    The  date  should  be  1907  —  that  was  received  in  January,      No  5- 
1907—1  see  it  is  1906?    A.  Yes  sir. 

Q.  The  date  there  is  evidently  intended  for  1907?  A.  Yes,  it  was  a 
mistake.  Cross-ex- 

Exhihit  Number  15  Letter  January  4th,  1907.  amined 

10          Q.  Then  the  ground,  Mr.  Gibson,  upon  which  the  Department  pro-  by  Mr. 
ceeded,  was  the  Order-in-Council  of  1905,  the  14th  of  August.    You  claim  C!ark-. 
that  that  withdrew  the  lake  and  kept  it  withdrawn?     A.  I  would  rather  ' 
speak  of  the  acts  of  the  Department  than  the  ground  upon  which  they 
proceeded,  because  that  is  largely  a  matter  of  policy. 

Q.  Then  after  that,  you  passed  the  Order-in-Council  on  the  30th 
October,  1906? 

His  LORDSHIP  :  You  mean  the  Order-in-Council  was  passed,  you  have 
nothing  to  do  with  the  government?  A.  No,  I  am  only  a  Deputy  Minis- 
ter. 

2<>          MR.  CLARK:  I  am  putting  in  a  certified  copy  of  that  Order-in-Council 
of  the  30th  of  October,  opening  up  the  four  townships. 

His  LORDSHIP:  1906? 

MR.  CLARK  :  1905,  My  Lord,  30th  October,  1905. 

Q.  That  remained  in  force  until  after  the  Patent  in  question  was  is- 
sued upon  it?  A.  So  far  as  I  know. 

His  LORDSHIP  :  What  is  the  Patent  in  question,  the  Patent  to  the  de- 
fendants ? 

MR.  CLARK:  Yes,  My  Lord. 

His  LORDSHIP  :  Have  you  that  Order-in-Council  of  the  30th  of  October, 
:;<•  1905? 

Mi;.  CLARK:  Yes,  My  Lord. 

Exhibit  Number  17  Copy  Order-in-Council  30th  October,  1905. 

His  LORDSHIP  :  Surely  we  are  taking  up  a  tremendous  lot  of  time  for 
no  use.  What  is  the  use  of  asking  this  man  all  these  things? 

MR.  ARMOUR:  They  are  all  matters  there  cannot  be  any  dispute 
about. 

MR.  CLARK:  Q.  And  now  that  Order-in-Council  created  a  separate 
mining  division  of  the  Township  of  Coleman? 

MR.  ARMOUR  :  That  speaks  for  itself. 

40          MR.  CLARK:  Q.  And  Cobalt  Lake  is  in  that  mining  division?    A.  Co-       No  5 
bait  Lake  is  in  the  Township  of  Coleman.  Evidenced 

Thomas  W. 

RE-EXAMINED  by  Mr.  Armour:  Gibson, 

Q.  That  money,  seventy  dollars,  that  was  sent  in,  did  that  go  to  you  amjned 
or  to  the  Treasurer?  Just  look  at  the  receipt?  by  Mr. 

His  LORDSHIP:  You  say  it  came  to  your  Department  and  was  trans-  Armour, 


20 


RECORD. 

In    the 

High 

Court   of 

Justice. 

No.  5. 
Evidence  of 
Thomas  \\  . 
Gibson, 
Re-exani- 
amined 
by  Mr. 
Armour, 
— continued 


No.  5. 
Evidence  of 
Thomas  \V. 
Gibson. 
Further 
Cross-ex- 
amined by 
Mr.  Clark. 


f erred  to  the  Treasurer?  A.  Yes  sir.  It  was  received  by  the  Department 
of  Lands  and  Minos,  and  deposited  by  them  in  the  Treasury  in  the  ordin- 
ary course  of  business. 

MR.  ARMOI-H:  Q.  Would  that  come  before  you  personally  or  before 
anyone  who  would  know  whether  this  was  a  claim  or  not?  A.  I  was  not 
aware  this  was  received  until  after  it  had  been  received  and  deposited  in 
the  Treasury  Department. 

Q.  And  when  that  was  discovered,  what  was  done?  A.  It  was  re- 
turned, an  order  was  made  on  the  Treasurer,  and  it  was  returned. 

His  LORDSHIP:  Am  I  to  understand  the  practice  when  money  comes  10 
into  the  Department  what  is  done  when  a  cheque  conies  to  you?    A.  It 
is  entered  in  the  Cash  Collection  Book  and  deposited  with  the  Treasurer 
along  with  other  moneys. 

Q.  Do  yon  actually  take  it  over  yourself  I  A.  Yes,  the  cheques  and 
money,  and  evidences  of  money  are  all  lakeii  by  a  clerk  whose  business 
it  is,  are  all  taken  to  the  Department  with  a  deposit  slip  .just  the  same  as 
if  he  was  a  clerk  in  the  Bank. 

Mi;.  AimorR:  Q.  And  when  you  discovered  this  payment  yon  had  it 
rci in-lied  by  the  Treasurer?  A.  Yes  sir. 

Q.  You  cannot  say  whether  that  rhe<|iie  lias  been  cashed  by  the  Treas-  20 
urer?    A.  T  cannot  say  that. 

CROSS-EXAMINED  by  Mr.  Clark : 

Mi;.  CI.VRK:  This  hook  contains  a  regulation.  My  Lord,  I  should  have 
asked  him.  It  is  issued  officially,  printed  by  the  King's  printer. 

\VIT\KSS;   Let  me  see  it,  yes. 

His  LORDSHIP:  Kxhibit  Number  16. 

MR.  CLARK:  Q.  That  contains  the  regulation  !  A.  That  appears  to  he 
a  ropy.  F  may  say  it  was  amended  at  different  times. 

His  LORDSHIP:   Anything  more  from  this  gentleman  ! 

MR.  ARMOTR:  If  my  learned  friend  is  going  to  use  that  for  the  pur-  30 
pose  of  showing  it  was  issued  hv  the  Crown,  or  onlv  the  Order-in-Coun- 

cil  { 

His  LORDSHIP:  No,  he  wants  to  prove  the  regulation. 

MK.  AiiMorn:  Q.  What  are  these  rules?  A.  These  purport  in  the 
main  to  he  the  regulations  in  regard  to  mining  divisions. 

His  LORDSHIP:  Are  they.'1  A.  Yes,  but  T  think  they  contain  other 
things. 

His  LORDSHIP  :  They  are  amended  from  time  to  time  ?    A.  Yes. 

MR.  ARMOFR:  Thev  merely  appear  to  be  copies  of  the  things  that  are 
in  the  Department,  or  some  of  the  things?  A.  Yes  sir.  40 

MR.  ABMOTTB:  They  allege  they  acted  upon  something  handed  out  by 
one  of  the  clerks  in  the  Department. 

MR.  CLARK  :  That  is  what  was  handed  over  by  this  witness. 


His  LORDSHIP:  When  will  you  be  ready  to  go  on? 
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MR.  CLARK  :  I  understood  you,  My  Lord,  to  say  you  would  put  it  on.  RECORD. 
His  LORDSHIP  :  This  case  will  go    on     immediately    after   Ross    and 
Chandler. 


_ 

Court    of 

June  9th,  1908.  Justice. 

Resumed  June  9th,  1908. 

MR.   CLARK:  My  learned  friend  mentioned  a  motion  which  ought  to  opemng 
have  been  mentioned  yesterday.     My  learned  friend  put  in  the  document  for  plaintiff 
in  regard  to  the  road  allowance  and  it  entails  no  additional  evidence.        9th  June, 
10          His  LORDSHIP:  What  do  you  want?  1908- 

MR.  CLARK  :  I  am  asking  that  our  pleading  be  amended  by  adding  the 
road  allowance. 

His  LORDSHIP:  The  pleading  will  be  amended  to  meet  the  evidence  as 
it  comes  out,  unless  there  is  some  objection. 

MR.  ARMOUR:  I  may  add  that  takes  the  pleadings  from  another 
action,  and  puts  them  in  this  action  without  providing  for  the  costs  in 
the  other  action. 

His  LORDSHIP:  I  will  take  care  of  that.  I  may  consolidate  the  action 
later  on  when  the  evidence  comes  out.  Go  on. 

MR.  CLARK  :  One  of  our  witnesses,  we  will  have  to  call  Honourable  Mr. 
Cochrane,  as  to  what  was  before  him,  the  subprena  was  in  the  Sheriff's 
hands. 

His  LORDSHIP:  What  do  you  want? 

MR.  CLARK  :  I  ask  to  be  allowed  to  give  the  rest  of  our  evidence.  He 
told  the  Sheriff  he  was  not  subject  to  a  subposna  and  we  sent  word  that 
he  was.  What  I  would  suggest  is  to  take  the  other  evidence.  I  would 
like,  Your  Lordship,  to  put  in,  it  would  be  mere  formal  evidence  as  to 
what  was  before  him  at  the  time  of  that  Order-in-Council. 

His  LORDSHIP  :  Mr.  Cochrane  cannot  refuse  a  subpoena. 

30          MR.  ARMOTK:  He  will  not  be  obliged  to  disclose  what  things  he  did 
for  the  benefit  of  the  Council. 

His  LORDS  HIT:  Most  likely  I  will  not  allow  to  be  brought  before  me 
what  was  before  His  Majesty's  advisers. 

MR.  CLARK  :  That  is  a  question  of  fact,  My  Lord. 

His  LORDSHIP  :    Yes,  he  may  be  subpoenaed. 

MR.  CLARK  :  We  may  go  on,  My  Lord,  without  closing  our  case. 

His  LORDSHIP  :  The  Sheriff  must  have  misunderstood  the  honourable 
gentleman.  No  one  of  His  Majesty's  advisers  would  say  he  was  not  subject 
to  a  subpoena. 

MR.  CLARK  :  Then  I  put  in  a  certified  copy  of  the  Order-in-Council 
which  is  the  basis  of  our  claim,  of  the  30th  October,  1905,  making  Coleman 
a  special  mining  division. 

We  also  have  to  prove  it  was  in  the  "Gazette,"  I  have  the  "Gazette" 
here  and  T  would  ask  that  there  be  simply  a  note  that  it  was  in  the  "Gaz- 
ette" for  the  4th  of  November,  1905. 

His  LORDSHIP:  The  Ontario  Gazette  may  be  marked. 
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Kxhibit  Number  18  Copy  The  Ontario  Gazette,  Saturday,  November 


4th,  1905. 

justice.  MR.  CLARK  :  Then,  my  learned  friend,  the  evidence  of  Mr.  Green  was 

taken  de  bene  esse. 

Hrs  LORDSHIP:    In  what  capacity  was  Mr.  Green? 

MR.  CLARK  :    He  was  the  licensee.' 
tur  plaintiff  TT      T  TT     . 

<)th  Tune,  ^IS  LORDSHIP:    He  is  a  party? 

\<m.  MR.  CLARK:  No,  My  Lord. 

—continued          His  LORDSHIP  :    Put  it  in  and  have  it  marked. 

Exhibit  Number  19  examination  de  bene  esse  of  William  J.  Green,  and  1  0 
exhibits  marked  upon  said  examination. 

His  LORDSHIP  :  If  the  exhibits  are  attached  to  the  Commission  they 
are  part  of  the  Commission. 

MR.  CLARK:  Then,  My  Lord,  I  have  a  certified  copy  which  proves  it- 
self under  the  Act,  of  the  Caution  filed  under  the  Land  Titles  Act,  filed 
on  the  31st  of  December,  1906  dated  29th  December,  1906. 

His  LORDSHIP  :    Whose  caution  ? 

MR.  CLARK  :    Caution  by  the  Florence  Mining  Company. 

Exhibit  Number  20  Caution  by  Florence  Mining  Company  dated  29th 
December,  1906.  20 

Then  there  are  two  letters,  My  Lord,  that  I  ask  to  put  in  copies  of,  sub- 
ject to  Mr.  Gibson  sending  down  cei-tified  copies.  One  is  a  notice  to  the  De- 
partment of  the  assignment  from  the  Crown  to  the  Florence  Mining  Com- 
pany, and  the  other  is  the  offer  to  perform  the  work  upon  the  property. 

MR.  ARMOUR  :    The  assignment  ought  to  go  in. 

MR.  CLARK  :  The  assignment  is  in  as  ah  exhibit  to  Mr.  Green  's  evi- 
dence. 

Exhibit  Number  21  Letter  dated  April  18th,  -1906,  and  letter  offering 
to  do  work  31st  of  January,  1907. 

MR.  CLARK  :    Then  I  will  call  the  surveyor,  Mr.  Shaw.  30 

JOHN  HENRY  SHAW  sworn,  examined  by  Mr.  Clark: 

No.  7.  Q.  You  are  a  Provincial  Land  Surveyor,  Mr.  Shaw  ?    A.  Yes  sir. 

Evidence  of          Q    And  you  made  a  survey  of  part  of  the  bed  of  Cobalt  Lake,  part  of 

shiw11'  iry  Cobalt  Lakc?  Have  y°u  sot  the  Plan  of  it  bere?  A-  Yes- 

Examined  -^IS  LORDSHIP:    Cobalt  Lake  is  in  the  Township  of  Coleman,  I  under- 

i.v  Mr.         stand?    A.  Yes  sir,  in  the  Township  of  Coleman. 
nark,  MR.  CLARK  :    Is  that  accurate  ?    A.  Yes. 

Exhibit  Number  22  Plan  of  part  of  Cobalt  Lake. 
Q.  Were  you  present  at  the  time  of  the  staking  of  this  claim?    A.  At 
the  time  of  the  survey,  yes.  40 

Q.  I  beg  pardon?  A.  It  was  staked.  I  made  the  survey,  put  my 
post. 

His  LORDSHIP  :  What  did  you  say  ?  A.  It  was  staked  to  my  posts 
when  I  made  the  survey. 
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Q.  What  do  you  mean  by  the  posts'?  A.  The  prospector's  stake — he 
did  not  know—  Court  of 

His  LORDSHIP  :    Tell  me  what  was  done  ?    Were  the  posts  there  at  all      Justice. 
when  you  made  the  survey  ?    A.  There  was  a  post  at  two  points  there  in  the 
survey.  No-  7- 

Q.  Then,  you  surveyed  and  they  put  the  stakes  according  to  your  sur-  ^^"j"^ 
vey?   A.  Yes  sir,  that  is  what  I  mean.  gha^ 

His  LORDSHIP:    What  two  stakes  were  they?     A.    They  were   posts  Examined 
planted,  My  Lord,  here  at  this  point  here,  and  this  point  here  (designat-  by  Mr. 
10  ing  on  plan).  Clark, 

Q.  Now  let  me  see1?    A.  At  this  point  there,  and  this  point  here,  in  a  —conttnued 
former  survey. 

Q.  Now  wait,  I  am  going  to  mark  these  at  the  points  "A"  and  "B"? 
A.  Yes. 

Q.  There  were  stakes  there?    A.  Yes. 

Q.  What  kind  of  stakes  ?  A.  This  stake  was  planted  by  myself  in  the 
survey  of  J.  S.  55. 

Q.  And  "A"?    A.  There  was  a  post  planted  there  which  I  believe  to 
have  been  planted  in  the  survey  of  J.  B.  1,  commonly  called  the  McKinley- 
20  Darragh  property. 

Q.  Then,  there  was  no  staking  done  by  anybody,  except  in  making 
other  surveys?  A.  I  did  not  see  any. 

Q.  Then  did  you  do  the  staking?    A.  I  planted  these  posts. 

Q.  At  the  point  "C",  "D"?    A.  Yes. 

Q.  Any  more?    A.  That  is  all. 

Q.  Then,  you  planted  stakes  at  "C"  and  "D"f    A.  Yes. 

MR.  CLARK  :  Q.  J.  S.  55  was  made  ?  A.  It  was  made  the  summer  be- 
fore that. 

Q.  An  old  survey?    A.  An  old  survey. 

30      CROSS-EXAMINED  by  Mr.  Armour : 

Q.  What  did  J.  S.  55  include,  Mr.  Shaw?    A.  The  land  under  the  wa-      N'°-  7 
ter  of  part  of  Cobalt  Lake.  Evidence  of 

Q.  Did  it  run  into  the  Cobalt  Lake  and  include  a  portion  of  that  ?    A.  gj^1*' 
No,  just  the  land  under  the  water  of  Cobalt  Lake.  Cross-ex- 

His  LORDSHIP  :    J.  S.  55  ?    A.  J.  S.  55.    I  am  speaking  from  memory,  amined  by 
I  have  not  the  plan  by  me,  it  may  have  included  a  portion  on  this  side.        by  Mr. 

MR.  ARMOUR  :    Q.  When  you  say  this  side,?    A.  On  the  north  side.         Armour, 
4^          Q.  But  it  did  include  land  under  the  water?   A.  Under  the  water,  part 
of  Cobalt  Lake. 

Q.  What  plan  was  that?  A.  I  did  that  work  under  the  instructions  of 
Mr.  Gorman  of  Ottawa. 

Q.  Did  you  know  under  what  claim  it  was,  whether  Chambers  or  Bes- 
sey  ?  A.  I  do  not  know  any  names.  Mr.  Gorman  was  the  man  I  was  work- 
ing for. 

His  LORDSHIP:    What  Mr.  Gorman?    A.  P.  J.  Gorman. 
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MIL  HENDERSON:    Mr.  John  Gorman  was  a  partner  in  the  McKinley- 
~h       Darragh. 

"Hi  ^  MK.  CLARK  :    It  is  referred  to  by  Mr.  Gibson  as  the  McKinley- Darragh, 

Cowt  of    My  Lord. 

Justice.  MK.  ARMOUR:    What  is  the  acreage — what  are  the  lines  inclosing  this 

claim  of  the  Florence  Mining  Company,  are  these  the  red  lines  shown  on 
the  plan?    A.  No,  the  west  boundary  of  J.  S.  55,  the  original  high  water 
nHraf?  mark  before  the  lowering  of  Cobalt  Lake,  thence  along  Cobalt  Townsite  to 
y  a  post  on  a  line  produced  west  from  this  point,  then  following  the  high  wa- 
Cross-ex-      ter  mark  of  Cobalt  Lake.  10 

aniinedby  MR.  ARMOUR  :    Really  taking  in  all  that  which  is  shown  pink  on  your 

by  Mr.        pian?    A.  Yes. 

our'  Q.  That  is  not  rectangular  is  it?    A.  No. 

Q.  And  what  is  the  area  ?    A.  Nineteen  and  three-quarter  acres. 
Q.  Would  that  include  what  is  marked  an  island  down  there  ?    A.  Yes. 
His  LORDSHIP:    That  was  made  April  24th,  1906?    A.  The  plan  was 
made,  the  survey  was  made  before  that. 

Q.  When  was  the  survey  made  ?    A.  Sometime  about  the  1st  of  March. 
MR.  ARMOUR:    Q.  The  1st  of  March,  1906?    A.  1906. 
Q.  Then  that  was  not  made  for  the  purpose  of  recording  ?  A.  No,  that  20 
\vas  made  for  the  purpose  of  recording  here  in  the  Parliament  Buildings. 
Q.  For  the  purpose  of  the  application  to  the  Minister  ?     A.    Exactly, 
yes. 

His  LORDSHIP  :  Was  the  survey  made  for  the  purpose  of  applying  to 
the  Minister  also?  A.  Yes,  as  I  understood. 

MR.  ARMOUR  :  Q.  Mr.  Shaw,  where  were  the  posts  planted,  the  stakes, 
the  miners'  stakes,  did  you  see  them  planted  at  all?  A.  They  were  marked, 
my  posts  were  marked. 

Q.  Were  they  put  on  the  land?    A.  They  were  put  on  the  land. 
Q.  Did  you  see  any  staking  under  the  Mines  Act?    Stake  Number  1,  30 
stake  Number  2,  3  and  4  ?    A.  No  others  but  these. 

Q.  What  ?    A.  I  did  not  see  any  others  than  these. 
Q.  You  were  surveying  with  surveyors'  stakes?    A.  Yes. 
Q.  How  high  were  they — six  inches?    A.  They  were  higher  than  that, 
two  or  three  feet  any  way. 

Q.  Square?    A.  Square  and  driven  in. 

His  LORDSHIP  :  But  they  were  not  according  to  the  Mines  Act,  not 
prospectors'  stakes?  A.  No,  not  prospectors'  stakes. 

MR.  ARMOUR:  What  I  am  asking,  were  there  any  prospectors' stakes 
there  when  you  were  there?  A.  I  did  not  see  any.  40 

Q.  Was  the  lake  open  water  ?    A.  No,  it  was  ice. 
Q.  And  you  did  not  see  any  stakes  ?    A.  No. 

Q.  If  they  had  been  there,  would  your  work  have  brought  you  to  them  1 
A.  It  would  have  brought  me  to  them,  yes. 

Q.  Then  how  did  you  come  to  run  these  lines  that  are  down  in  red,  on 
the  pink  surface  of  your  map,  without  any  prospectors'  stake?  A.  Well  I 
did  that  according  to  the  Mines  Act,  where  it  specifies  it  shall  be  run  in  un- 
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surveyed  territory,  this  being  uusurveyed  territory  in  the  Township  of  Cole-   RECORD. 
man. 

Q.  Wait,  Mr.  Shaw,  you  might  survey  a  whole  township.     You  must      In  .the 
have  had  some  instructions  to  confine  yourself  to  the  lake  ?    A.  I  knew  that    c    tffh 
this  J.  S.  55  was  already  applied  for.    I  had  no  right  to  go  into  that.    That     justice 
confined  me  there. 

Q.  I  want  to  know  why  you  have  your  red  lines  just  exactly  where  you       No.  7. 
have  them — did  you  follow  miners'  stakes  or  take  instructions?     A.    No,  Evic|enceof 
they  were  traverse  lines  necessary  to  make  it  up.  J°hn  Heiiry 

10          MR.  ARMOUR  :    Q.  That  is  the  mining  claim.    I  want  to  know  what  in-  Cr(^ 
structions  were  given  you  to  survey  that  particular  piece  of  land  and  wa-  amineci 
ter,  and  not  half  of  it  or  a  quarter  of  it  with  something  else,  why  did  you  by  Mr. 
confine  yourself-  just  to  the  lake  ?    A.  On  this  side  I  confined  myself  by  rea-  Armour, 
son  of  the  other  having  been  recorded  and   surveyed,  on  the   north  side   I  —continued 
made  my  lines  correspond  with  lines  of  another  claim  which  corresponded 
with  the  concession  line  of  the  township. 

Q.  Now  you  have  the  red  lines  on  the  rest  of  it  ?    A.  Yes. 

Q.  Is  that  the  reason  you  did  not  go  up  there?  A.  The  land  was  al- 
ready taken,  I  had  no  right  to  it. 

20          Q.  Then,  you  left  Cobalt  Lake  unsurveyed,  according  to  you?  A.  Yes, 
unsurveyed  territory. 

Q.  Why  did  you  survey  half  of  Cobalt  Lake  without  the  whole  of  it  1  A. 
I  did  not  survey  the  whole  of  Cobalt  Lake.  These  parts  are  not  run. 

Q.  Tell  me  why  you  went  through  the  lake  ?  A.  Because  I  had  former- 
ly surveyed  it  for  another  party. 

Q.  That  was  the  only  reason  ?    A.  And  I  had  no  right  to  do  it. 

Q.  Was  that  the  only  reason?  A.  I  would  not  do  it,  no  matter  how 
much  I  was  instructed. 

Q.  No  matter  how  much  you  were  instructed  you  would  not  have  done 
30  it?    A.  No. 

Q.  Were  you  instructed  to  keep  outside  the  post  ?    A.  No. 

His  LORDSHIP:  Your  instructions  were  to  take  the  bed  of  Cobalt  Lake 
except  what  had  been  taken  out?  A.  My  clients,  so  far  as  they  knew,  it 
was  not  taken,  but  I  told  them  that  I  knew,  I  had  made  the  plan. 

Q.  What  were  you  taking  out  of  Cobalt  Lake,  all  you  could?    A.  No. 

Q.  What  were  you  leaving  out?    A.  A  large  part. 

Q.  Listen  to  me — what  were  you  taking?    A.  The  north  part  of  it. 

Q.  That  is  left  out  because  it  was  north  of  the  concession  line  ?    A.  It 
is  not  truly  the  first,  called  that. 
40          Q.  A  projection  between  401  and  404  ?    A.  Yes. 

Q.  Then,  you  took  all  you  could  of  Cobalt  Lake  south  of  that  line?  A. 
Yes. 

Q.  Under  what  instructions — just  taking  all  you  could  get?  A.  No. 
f  was  told  to  do  it  according  to  the  Mines  Act. 

Q.  Who  did  you  get  your  instructions  from?  A.  Well,  it  was  Colonel 
<iordon,  for  Mr.  Clark. 
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Q-  W11*1  did  he  tel1  7OU  to  survey?    A.  Part  of  Cobalt  Lake. 
Court  of  Q.  What  part  —  that  is  what  I  want  to  get  at  ?     A.  They  claimed  the 

Justice,     discovery  was  on  that. 

Q.  And  they  told  you  to  survey  nineteen  and  three-quarter  acres  ?  A. 
•      No,  they  did  not  say  the  acreage. 

johnHen  9-  How  much  did  thev  tel1  7OU  to  survev  ?    A-  To  survey  the  southern 

Shaw  '     Y  portion  which  would  take  in  their  discovery. 

Cross-ex-  Q.  That  is  all  you  can  teU  us?     A.  And  to  be  confined  to  the  Mines 

amined  Act. 

by  Mr.  Q    Confined  by  the  Mines  Act?    A.  Yes,  and  the  Orders-in-  Council  re-  10 

Armour,         latjng  theret()t 

Q.  So  their  instructions  were  to  include  their  discovery  and  take  in 
what  the  Mines  Act  allowed  and  the  Orders-in-Council. 

His  LORDSHIP  :  Where  were  you  told  their  discovery  was  ?  A.  Well, 
approximately  some  place  about  the  letter  K. 

His  LORDSHIP  :  I  will  mark  it  O  —  is  that  about  right  ?  A.  I  think  it 
is  rather  up  this  way. 

MR.  CLARK  :  Two  hundred  and  fifty-three  feet,  you  cannot  calculate  it 
with  the  eye. 

His  LORDSHIP:    Between  "O"  and  "B"  somewhere?    A.  Yes,  between  20 
"O"and"B". 

MR.  ARMOUR  :  Mr.  Shaw,  do  you  know  whether  there  were  any  posts 
on  the  ground  at  the  time  of  your  survey  that  would  indicate  to  anyone  go- 
ing there  how  that  portion  which  you  have  surveyed  stood  in  relation  to  the 
surrounding  claims?  Were  there  any  posts  there  at  all?  A.  Yes,  the  J. 
S.  55  I  had  posted. 

Q.  Was  there  anything  in  regard  to  this  particular  survey,  anything 
to  indicate  that  that  had  been  surveyed  ?  A.  No. 

Q.  And  the  only  posts  that  you  left  were  one  at  "A"?    A.  And  "B". 

Q.  The  only  new  posts  you  put  down  were  at  "B"  and  "D"?    A.  Yes,  30 
"B"and"D". 

Q.  Nothing  at  the  other  end  of  the  lake  at  all?  A.  I  marked  all  the 
posts. 

His  LORDSHIP:  What  did  you  do?  A.  I  marked  the  other  posts  "A" 
and  "B"  with  new  marks. 

MR.  ARMOUR  :  Q.  But  there  was  nothing  at  the  south  end  of  the  lake  ? 
A.  No. 

Q.  Either  when  you  went  there  or  left?    A.  I  did  not  see  it. 

His  LORDSHIP:    What  you  say  about  the  red  lines  is  that  they  were 
traversed  lines  ?    A.  Yes,  that  is  necessary  for  the  Department,  to  explain  40 
how  the  Act  was  worked. 

MR.  ARMOUR:  Q.  Is  there  anything  on  that  plan  to  enable  another 
surveyor,  taking  the  plan  and  going  and  finding  the  exact  piece  of  land 
that  has  been  surveyed?  A.  I  see  nothing  to  prevent  his  doing  it. 

Q.  If  the  posts  are  gone  away?  A.  If  the  descriptions  of  the  adjoin- 
ing property  are  correctly  written  he  could  do  so. 
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MR.  ARMOUR:    Q.  How  did  it  tie  into  the  other  properties,  by  your 


field  notes  or  what?    A.  The  post  "A"  was  there,  a  fixed  point.    Then  if      in  the 
"A"  was  gone,  it  would  depend  on  the  description  of  the  adjoining  point,       High 
for  getting  "A",  if  it  was  correct  or  not.  Court  °f 

His  LORDSHIP:  You  could  get  the  line  "A"-"B"  from  the  adjoining  Justtce~ 
properties?  A.  By  taking  an  observation  at  "A"  and  running  north  as-  jrQ  7 
tronomically  you  would  get  at  "B".  Evidence  of- 

His  LORDSHIP  :    And  then  you  would  come  up  to  the  townsite  ?  A.  Yes.  John  Henry 

MR.  ARMOUR  :    Q.  Providing  you  got  the  description  ?    A.  No,  that  de-  Shaw. 
10  pends  on  J.  B. — the  Darragh  property  and  the  Nipissing  property. 

His  LORDSHIP  :    There  is  no  difficulty  in  tying  your  property  to  the  ad-  ^'ur 
joining  surveys?    A.  No  sir,  I  do  not  see  that  there  is.  Armour, 

His  LORDSHIP  :    I  do  not  see  any  myself.  —continued 

Q.  Where  are  your  field  notes  ?  A.  I  had  not  time  to  get  them.  They 
are  at  Cobalt.  I  was  at  French  River  and  had  not  time  to  get  them  and  be 
here  to-day. 

His  LORDSHIP  :    The  field  notes  are  procurable  ?    A.  Yes. 

RE-EXAMINED  by  Mr.  Clark.  NO.  7. 

Q.  Another  point    about  the  date — do  I   understand  you  the   1st  of   John  Henry 
•j< )  March  ?    A.  About  the  1st.  Shaw. 

Q.  You  are  not  positive  as  to  the  very  day  ?    A.  No,  it  is  in  my  diary.  Re-exam- 

His  LORDSHIP  :    Now,  you  can  get  the  exact  date  if  it  turns  out  to  be  amined  by 
material,  in  your  diary  ?    A.  Yes. 

His  LORDSHIP  :    We  can  get  that.    Do  not  let  us  have  any  guessing. 

MR.  CLARK  :  The  only  other  thing  is  in  reference  to  the  area  there.  Did 
you  know  at  the  time  that  the  area  that  could  be  obtained  was  limited  to 
twenty  acres?  A.  Yes. 

Q.  And  you  observed  that  in  making  the  survey  ?  A.  Yes,  I  observed 
that  in  so  doing. 

;jO          His  LORDSHIP  :    I  suppose  you  computed  up  the  area  after  running  this 
line  to  see  if  you  had  taken  too  much  ?    A.  Yes. 

Q.  And  if  you  had  found  you  had  taken  too  much  you  would  have  cut 
that  line  short  on  the  north?  A.  Yes. 

His  LORDSHIP  :    That  is  obvious. 

Q.  What  was  the  Act  that  was  in  force  when  these  transactions  were 
going  on? 

MR.  CLARK  :    The  Revised  Statutes,  amended  three  times. 

His  LORDSHIP  :    It  would  not  be  the  Act  of  1906  ? 

MR.  CLARK  :    No,  My  Lord,  it  was  before  that.    That  did  not  come  in-      NO.  8. 
40  to  force  until  after,  it  was  after.  Evidence  of 

COLONEL  JAMES  ROBERTSON  GORDON  sworn,  examined  by  Robertson 

Mr.   Clark:  Gordon 

Examined 

Q.  Where  do  you  live?    A.  Sudbury.  by  Mr. 

Q.  What  is  your  occupation  briefly?    A.  An  engineer.  Mr.  Clark. 
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RECORD.  His  LORDSHIP  :    What  kind  of  an  engineer  ?    A.  I  have  worked  on  both 

lines,  both  civil  engineering  and  mining,  but  for  the  last  twenty  years  pret- 
High      ty  much  in  mining.     However,  I  am  not  a  Graduate  of  any  Technical 
Court  of    School. 

Justice.  MR.  CLARK  :    You  are  a  graduate  of  a  Practical  School  ?   A.  Of  a  Prac- 

tical School. 

Q.  Where  have  you  studied  ?    A.  At  the  School  of  Science  two  years 
f  and  various  other  places. 

Ftobenson  Q-  So  you  have  had  a  good  deal  of  experience  in  the   North   country 

Gordon        with  reference  to  minerals  there?    A.  Twenty  odd  years.  10 

Examined  Q.  When  did  you  go  to  Cobalt  Lake  ?    A.  First  ? 

by  Mr.  Q   yes  $    A.  1  do  not  remember  the  year,  it  was  shortly  after  the  La- 

rk> .      .  Rose  was  opened  up. 

Q.  I  want  to  get  down  to  the  matters  in  question,  when  were  you  to  go 
there  in  reference  to  the  work  ?  A.  About  January,  1906. 

Q.  In  January,  1906,  what  was  the  condition  of  the  lake  at  that  time  I 
A.  Covered  with  ice  and  snow. 

Q.  Covered  with  ice  and  snow.  Then  what  did  you  do  ?  A.  I  walked 
up  and  down  the  lake  and  examined  the  country  some  and  put  up  a  shan- 
ty on  the  ice  and  installed  a  diamond  drill. 

Q.  I  beg  pardon?  A.  I  put  a  shanty  up  on  the  ice  and  installed  a 
diamond  drill. 

Q.  Can  you  say  on  what  part  of  the  lake  the  drill  was  put  ?  A.  Very 
nearly. 

Q.  Will  you  show  His  Lordship  pretty  nearly  where  the  drill  was 
placed  ?  A.  This  is  the  corner  post.  It  was  about  two  hundred  f eet— the 
drill  went  down  at  an  angle  of  sixty  degrees — it  would  be  about  two  hun- 
dred and  seventy  feet,  between  two  hundred  and  seventy  and  two  hundred 
and  eighty  feet  from  this  corner,  and  about  one  hundred  and  twenty  feet 
from  the  shore  line.  _  I  think  that  is  the  measurement.  Their  shore  line  30 
is  not  accurate. 

His  LORDSHIP  :  You  had  better  get  it  in  some  method  so  I  can  fix  it  ? 
A.  I  go  by  the  discovery  post.  The  discovery  post  was  two  hundred  and 
fifty  feet,  with  the  angle  given,  I  do  not  remember  at  this  monent.  They 
have  that  in  a  south-easterly  direction. 

Q.  You  saw  the  discovery  post?  A.  Yes,  I  had  the  discovery  post 
there,  sir. 

The  Counsel  asked  me  where  the  drill  was— 

His  LORDSHIP  :    Do  not  go  on  talking.     Let  me  do   the  talking  for  a . 
little.    Then  you  had  a  discovery  post.    Where  did  you  put  the  discovery  40 
post?    A.  As  I  supposed  at  the  opening  of  the  drill  rod,  the  drill  rod  went 
down  at  an  angle. 

Q.  That  was  about  two  hundred  and  seventy  feet?  A.  No,  two  hun- 
dred and  fifty. 

Q.  From  point  "D"?    A.  Yes  sir. 

Q.  About  two  hundred  and  fifty  feet?  A.  Two  hundred  and  fifty-two 
feet  I  believe,  sir. 
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Q.  Now  give  me  your  angle  ?    A.  The  angle  was  marked,  but  I  have  RECORD. 
forgotten  for  the  moment  what  that  is.  ~ 

Q.  I  mean  the  angle  with  it  ?    A.  The  angle  with  this  line,  which  is  the       Hitih 
line  between  401  was  given.  Court  of 

His  LORDSHIP  :    Let  us  go  on  now,  and  then  I  will  know  where  it  was,     Justice. 
have  you  got  it  anywhere? 

MR.  CLARK  :  Yes,  it  is  two  hundred  and  fifty-  three  feet,  My  Lord.  No-  8- 

His  LORDSHIP  :    I  want  the  angle,  two  hundred  and  fifty-three  feet  —  it  ^^ce  of 
may  be  anywhere  in  the  circle.  Robertson 

10          MR.  ARMOUR:    South-westerly,  the    Statement   of    Claim   says  —  that  Gordon 
might  mean  anywhere  ?  Examined 

MR.  CLARK:    It  is  just  described  —  two  hundred  and  fifty-three  feet  by  Mr. 
south-westerly.  Clark-  . 

His  LORDSHIP:    You  cannot  give  me  anything  better  than  that?     A.  -continued 
It  was  as  near  south-west  as  we  could  take  it  with  the  compass. 

Q.  How  is  the  compass  up  there?    A.  There  is  a  variation. 

Q.  Which  way?  A.  To  the  west,  I  think,  Mr.  Shaw  will  say,  of  about 
eight  or  ten  degrees,  nine  degrees. 

Q.  Did  you  allow  for  the  variation?    A.  No. 
•20          Q.  That  is  allowing  for  the  difference  ?    A.  No. 

Q.  As  nearly  south-west  magnetically  as  you  could  get  it  by  the  com- 
pass, and  you  say  the  compass  there  is  what?  A.  I  have  taken  observa- 
tions ;  it  varies,  about  eight  degrees  at  the  place  I  took  it.  Some  places 
more. 

His  LORDSHIP  :  Varies  how  much,  to  the  west  ?  It  is  the  iron  causes 
the  variation  up  there,  considerably,  or  did  you  notice?  (No  answer.) 

MR.  CLARK:    Now  after  you  put  up  the  shack  and  the  diamond  drill 
there,  will  you  tell  us  what  you  did  on  the  lake  up  to  the  time  of  putting 
the  discovery  post  ?    A.  The.  first  thing  we  did  was  to  put  a  casting  pipe 
;30  down,  which  we  drove  through  water  and  mud  until  we  struck  ledge,  struck 
in  the  bottom  of  the  lake.    Then  we  put  the  diamond  drill  rod 


down  in  the  casing  pipe  and  began  to  bore,  and  we  had  some  trouble,  after 
boring  for  a  short  distance,  getting  fairly  well  started,  I  noticed  from  the 
water  coming  up  in  the  casing  pipe  that  we  had  had  a  changed  formation, 
which  I  thought  from  the  water  was  calcite.  As  calcite  is  an  indication  of 
mineral,  I  telegraphed— 

~TIis  LORDSHIP  :    When  you  say  mineral  you  mean  valuable  mineral  ?  A. 
Yes,  valuable  mineral.    It  is  associated   with   silver   and   cobalt   in   that 
camp.    I  wished  to  have,  if  there  should  be  any  mineral  showing,  I  wished 
40  to  have  somebody  see  it  and  I  think  I  telegraphed  to  Mr.  ("lark. 

Q.  What  was  done,  did  anybody  come?  A.  Mr.  f!reen  came  up  the 
next  day. 

Q.  Yes?  A.  And  went  up  on  to  Haileybury.  I  do  not  remember  how 
long  he  was  gone.  He  came  back  and  we  went  drilling  in  Mr.  Green's  pre- 
sence, and  eventually  the  drill  got  choked  up,  blocked,  and  we  pulled  the 
drill  rod  out  and  found  the  core  which  contained,  found  a  core  which  con- 
tained cobalt  and  silver. 
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Q.  Yes,  what  was  the  object  of  Mr.  Green  going  to  Haileybury?  A.  I 
suppose  he  may  have  had  more  than  one  object.  He  wanted  to  arrange 
matters  there  and  find  out  how  things  stood. 

Q.  Then  this  pulling  the  drill  out  was  after  Mr.  Green  came  back  from 
Haileybury?  A.  Yes,  after  Mr.  Green  came  back  from  Haileybury. 

His  LORDSHIP  :  Was  your  rod  vertical  ?  A.  No  sir,  it  was  at  an  angle 
of  about  sixty-five  degrees. 

Q.  What  do  you  mean  by  an  angle  of  sixty-five  ?  A.  From  the  hori- 
zontal. 

MR.  CLARK  :    Q.  Can  you  say  whether  at  that  time  Mr.  Green  had  his  li-  10 
cense  with  him?    A.  No,  I  do  not  remember. 

Q.  Then  after  finding  this  mineral  with  silver  and  cobalt,  what  did  you 
do  then?  A.  I  personally — I  think  found  Mr.  Shaw  who  made  the  survey 
with  our  assistance,  and  the  men's  assistance,  of  the  lake  that  evening  and 
night. 

Q.  That  is  the  survey?    A.  That  is  the  survey  Mr.  Shaw  made. 

Q.  Then  Avhat  else  did  you  do  while  the  survey  was  being  made  ?  A. 
While  the  survey  was  being  made  we  used  the  same  posts,  to  stake  the  lake 
in  the  ordinary  way  and  put  in  a  discovery  post. 

Q.  Now  can  you  tell  me—  20 

His  LORDS ii  i P:  I  do  not  think  I  understand  that?  A.  Instead  of  do- 
ing it- 

His  LORDSHIP:  Tell  me  what  you  aotuallv  did,  and  I  will  understand 
it?  A.  Well,  Shaw  put  a  post  down  here  (designating  on  plan). 

Q.  At  "D"  "C"?  A.  They  are  the  two  points  and  we  marked  them 
as  they  should  be  marked  on  staking,  not  considering  the  question  of  it  be- 
ing surveyed  at  all. 

Q.  What  you  mean  is,  there  were  two  stakes  "A"  and  "B"  there  al- 
ready? A.  No,  we  used  Mr.  Shaw's  posts  for  our  stakes. 

Q.  He  says  he  found  two  posts ?    A.  That  is  on  the  McKinley-Darragh  30 
post,  that  is  J.  B.  but  T  put  up  the  stakes  at  any  rate,  all  these  were  posts 
that  were  marked  on  the  four  posts  as  staking  posts. 

His  LORDSHIP:  You  see  yon  are  rambling — what  about  "A"?  A.  T 
c.-inuot  see  "A". 

Q.  Come  down  to  McKinley-Darragh,  what  did  you  do  fhere?  A.  1, 
2,  3 — this  is  Number  3  post. 

Q.  What  did  you  do  with  "A"?  A.  We  marked  it  as  Number  3  post 
sir. 

Q.  Was  that  an  old  post?    A.  No,  that  was  not  an  old  post. 

Q.  This  was  not  an  old  post?    A.  No  sir.  we  put  it  in.  40 

Q.  Who  are  we  .'     A.  The  men  working  for  me. 

Q.  Did  Mr.  Shaw  put  in  a  post  there  too,  or  put  in  yours?  A.  T  think 
he  did,  7  am  not  sure  about  that. 

Q.  Well,  what  happened?    A.  Then  we  went  up  to  the  next  point. 

Q.  "D"?  A.  The  next  point,  that  was  2  post.  I  have  got  mixed  on 
this  map.  That  is  all. 
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Q.  There  is  "A"?    A.  We  do  not  call  that  "A".  RECORD. 

Q.  I  do  not  care  what  you  marked  that?    A.  That  is  Number  2  post.         — 7 
Q.  You  marked  this  Number  2  ?    A.  We  marked  the  next  one  Number       w-V 

_  tiign 

d-  Court   of 

Q.  Was  there  an  old  post  there  ?    A.  No,  we  put  that  post  in.  Justice. 

Q.  Who  put  it  in  ?    A.  One  of  the  men. 

MR.  ARMOUR  :    Q.  And  marked  that  3  ?    A.  One  of  my  men  put  it  in.        No-  8- 
His  LORDSHIP  :    Q.  Then?    A.  Then  we  chained  along,  and  we  came  up  £ 

to  this  point.  Robertson 

10          Q.  "C"?    A.  And  put  in  a  post,  marking  it  Number  4.  Gordon 

Q.  That  is  "C".    Well  then,  that  is  2,  3,  4,  what  about  one?    A.  The  Examined 
discovery  post,  we  turned  the  angle  off —  .  by  Mr. 

Q.  Did  you  do  anything  at  "D"?   A.  Number  1  post  we  marked  Num-  Clark' 
ber  1  post,  that  Number  1.  -continued 

Q.  What  do  you  mean  by  Number  1  ?    A.  Yes  sir,  put  in  a  post. 

MR.  CLARK  :    They  have  to  be  marked,  under  the  Act,  My  Lord. 

His  LORDSHIP:  I  want  to  know  the  facts.  You  put  in  a  post  at  "D" 
and  marked  it  1  ?  A.  Also  marked  it  the  number  of  the  license. 

Q.  Well  f    A.  The  date  of  discovery. 
20          MR.  ARMOUR:  Q.  What  date?    A.  7th  March. 

His  LORDSHIP:  7th  of  March?    A.  7th. 

MR.  ARMOUR:    Q.  7th  of  March,  what  year?    A.  7th  of  March,  1906. 

Q.  Was  that  on  it  ?    A.  Yes,  that  was  on  it. 

His  LORDSHIP:  The  date,  the  number  of  license  and  what  else?  A. 
The  distance. 

Q.  What  did  you  put  on  it  ?    A.  The  distance. 

Q.  You  did  not  say  the  two  hundred  and  fifty  feet  ?  A.  Not  two  hun- 
dred and  fifty,  I  think  two  hundred  and  fifty-two  or  two  hundred  and  fifty- 
three  feet  to  the  discovery  post. 

MR.  ARMOUR:    Q.  You  just  put  two  hundred  and  fifty-three?  A.  Yes. 

His  LORDSHIP  :    What  else  ?    A.  The  direction. 

Q.  What  direction  ?   A.  South-west— S.W. 

Q.  Is  that  all?    A.  No  sir. 

Q.  Is  that  all  you  did?  "D",  is  this  post  up  here?  A.  I  do  not  know 
what  I  have  .given  you. 

Q.  Now  you  marked  it  one,  gave  the  number  of  the  license,  7th  of 
March,  1906,  two  Inmdred  and  fifty-two  or  two  hundred  and  fifty-three 
feet,  you  are  not  quite  sure ;  and  S.W.  A.  Yes,  then  the  date,  and  the  licen- 
see's name  iMr  Green 

40         MR.  ARMOUR:    Q.  What  did  you  put  on  "Mr.  Green"?    A.  "W.  J."  I 
think  it  is. 

Q.  We  want  to  know  what  you  put  on — we  know  what  his  name  ist 
A.  I  do  not  remember  his  name. 

His  LORDSHIP  :  Now  is  that  all  you  got  on  it.  Then  what  else  did  you 
do  on  the  ground  in  your  surveying  ?  A.  Then  we  put  this  discovery  post, 
set  it  on  the  ice. 
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Mis  LORDSHIP :  Two  fifty-two  or  two  fifty-three  south-west  magnetic- 
ally from  point  "D"t  A.  From  point  "D". 

Q.  Well?    A.  We  marked  that  also  with  the  number  of  the  license. 

Q.  Yes  ?    A.  The  name  of  Mr.  Green. 

Q.  Well  ?  A-  The  distance  from  Number  1  post  and  the  direction 
north-east. 

His  LORDSHIP  :    The  direction  north-east  ?    A.  Yes  sir. 

Q.  Well  ?    A.  I  think  that  was  all. 

His  LORDSHIP:    Anything  else  Mr.  Clark? 

MR.  CLARK:    I  think  we  have  gone  over  all  the  posts.    Then,  in  refer-  10 
ence  to  the  position. 

Q.  Did  you  see,  was  there  any  other  person  else  working  at  the  same 
time  as  you  were?  A.  There  was  no  person  at  all  working  on  the  lake. 

Q.  Was  there  anything  to  indicate  occupation  ?  A.  There  were  no 
signs  of  occupation  whatever. 

Q.  Was  there  any  sign  of  any  work  being  done  ?    A.  None. 

Q.  Or  having  been  done  ?   A.  No. 

CROSS-EXAMINED  by  Mr.  Armour: 

Q.  What  actuated  you  in  placing  the  shanty  in  the  particular  spot 
which  you  did?  A.  I  examined  the  country  pretty  carefully  and  thought —  i'0 

1 1  is  LORDSHIP  :  Your  own  judgment  or  some  information  you  received  1 
A.  My  own  judgment. 

MR.  ARDOUR:  Q.  What  marks  did  you  find  in  the  country  to  indicate 
that  w;ts  a  good  place  to  begin  drilling?  A.  Almost  aity  other  place  might 
have  done,  but  one  or  two  other  places,  that  would  have  done  just  as  well. 

Q.  Just  answer  my  question?    A.  T  am  a  little  deaf  sir. 

Q.  What  indication  did  you  find  to  induce  you  to  commence  drilling  in 
that  particular  spot?  A.  Just  a  general  opinion. 

.  His  LORDSHJP:    Based  on  what  you  saw?    A.  General  contours  of  the 
ground,  etc.  :i<> 

MR.  Ainmru:  Q.  Did  you  examine  the  bank?  A.  The  bank  was  cov- 
ered with  snow.  I  did  not  examine  the  bank. 

Q.  What  indication  would  show  the  general  contour  of  the  country? 
A.  It  is  all  rough  country,  and  it  breaks  up  on  this  side  of  the  lake,  up  on 
the  Xipissing  property,  which  might  be  veins,  and  we  might  cross  cut  them 
if  they  came  down  to  the  lake. 

Q.  So  you  attempted  to  cross  cut  one  of  them?  A.  Yes,  various  things. 

Q.  So  it  was  on  account  of  the  conditions  surrounding  the  lake  which 
caused  you  to  judge,  which  you  thought  you  would  cross  cut  with  a  drill? 
A.  T  saw  veins  upon  the  shore,  at  least  up  on  the  hill,  and  T  cross  cut  in  the  40 
lake,  hoping  they  should  come  down  there. 

Q.  You  had  very  good  inducement  they  would  cross  about  where  you 
were?  A.  There  were  no  indications  on  the  shore. 

Q.  There  were  good  indications  somewhere  that  induced  you  as  an  en- 
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gineer  to  select  that  spot?    A.  It  depends  on  what  you  mean  by  indications. 

There  were  no  indications.  In  the 

Q.  I  do  not  mean  an  indication  of  mineral  or  showing.    I  mean  there       Hisk 
were  certain  topographical  appearances  in  the  country  which  induced  you    CjUrL  °^ 
to  attempt  to  cross  cut  it  ?    A.  Several  veins. 

Q.  And  you  did  cross  cut  it  ?    A.I  did.  NO.  g. 

Q.  I  suppose  you  know  as  a  man  who  had  been  up  there  a  good  deal,  Evidence  of 
there  were  veins  running  or  supposed  to  be  running  into  the  lake  all  around  James 
at  different  points  ?    A.  No,  I  do  not  suppose  it  is  very  generally  supposed,  Robertson 
10  on  the  opposite  side-  S2-«- 

Q.  Take  on  the  east  side  ?    A.  On  the  east  side,  yes.  anrined* 

Q.  It  was  common  knowledge  ?    A.  Nobody  that  I  knew  had  that  know-  by  Mr. 

ledge.  Armour, 

Q.  There  was  a  claim  made?    A:  Several  claims  made.  —continued 

Q.  And  that  was  common  knowledge  in  the  camp  ?  A.  I  cannot  say 
that. 

O.  You  knew  it?    A.  No,  I  did  not  know  it. 

Q.  You  heard  it  ?    A.  No,  I  was  not  acquainted  in  Cobalt  at  all,  I  had 
no  connection  at  all  with  any  people  when  I  went  up  there. 
20          O.  Was  it  not  rumoured  iip  there,  there  were  veins  running  into  the 
lake?    .A.  I  do  not  know  that  I  ever  heard  the  rumour. 

O.  What  tempted  you  to  go  up  there,  just  simply  from  the  position? 
A.  Tt  w  rmp  of  fhe  kest  positions  in  the  country. 

Q.  What  makes  you  say  that  ?  A.  Because  the  Nipissing  is  on  one  side, 
and  the  LaRose  on  the  north,  and  on  the  opposite  side  various  properties. 

Q.  Now  a  person  does  not  go  with  a  diamond  drill  and  put  it  blindly 
into  the  lake?  A.  That  is  what  he  does. 

Q.  He  tries  to  cross  cut  a  vein  ?    A.  Sometimes  he  does  and  sometimes 
not.    If  he  gets  a  piece  of  property  he  puts  in  several  holes. 
:;o          Q.  I  want  you  to  give  me  the  date  on  which  you  got  the  calcite,  that  is 
the  mineral  bearing  substance  ?    A.  I  think  it  was  the  5th  or  6th. 

Q.  T  want  you  to  be  particular.  You  have  no  diary?  A.  I  have  a 
diary,  but  I  am  not  sure  that  it  is  there,  I  do  not  know  that  I  have  mention- 
ed it. 

Q.  I  do  not  want  my  learneg!  friend  to  come  back  and  fix  another  day 
afterwards.  You  had  better  fix  it  right  the  first  time.  While  you  are 
looking  for  that,  perhaps  you  can  tell  me  how  long  you  were  boring  before 
you  got  to  the  calcite?  A.  Oh,  but  a  short  time,  a  day  or  two  we  were  fix- 
ing, we  did  not  do  much  drill  work,  we  were  working  at  it  a  number  of  days. 
40  Q.  Now  tell  me  the  date  you  found  it  ?  A.  I  have  not  the  date  that  I 
made  it,  but  I  have  the  date  of  a  telegram  that  Mr.  Clark  got,  he  came 
there  on  a  telegraph  to  Clark.  I  did  not  keep  the  diary  very  well. 

MR.  ARMOUR  :  Q.  It  must  have  been  the  5th  he  got  the  telegram  ?  A.  I 
cannot  fix  the  date  by  the  telegram,  but  I  know  it  was  the  5th  I  first  saw 
it. 

Q.  It  was  the  5th  you  first  saw  the  calcite?    A.  Yes,  in  the  water. 
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Q.  That  is  the  mineral  bearing  substance?    A.  It  is  associated  with 

In  the        it. 

H'9h  Q.  All  the  finds  up  there  are  found  in  calcite  ?    A.  No,  if  a  man  gets 

Court  of    a  ca]cjte  vein  he  thinks  he  has  something  under  it. 

Q.  That  is  generally  where  they  find  the  silver?    A.  Yes,  of  course 
NO.  g.     some  calcite  veins  have  not  silver. 
Evidence  of          Q.  But  if  you  have  a  calcite  vein  you  expect  to  get  silver  ?    A.  Hope 

James  for  it. 

Robertson  Q   Tffas  there  any  inspector  there    when    you    took    the    core    out? 

^  A.  None,  except  my  men.  ,,, 

amined  Q-  You  know  what  I  mean  by  a  Mining  Inspector?    A.  There  was 

by  Mr.  none. 
Armour,  Q.  When  did  you  get  a  mining  inspector  to  inspect  ?    A.  We  never 

—continued   gOt  one  fo>  inspect. 

Q.  You  know  of  course,  that  the  practice  of  the  Mining  Inspector  is 
never  to  pass  a  claim  which  has  been  drilled  unless  they  were  present 
when  the  core  came  up?  A.  Quite  right. 

Q.  And  the  reason  for  that  ?  A.  To  verify  the  core. 

Q.  Because  they  cannot  say  otherwise  that  the  core  came  out  of  that 
vein?  A.  Certainly.  20 

Q.  So  you  were  never  in  a  position  to  get  the  Inspector's  report  on 
that  ?  A.  No  sir. 

Q.  You  had  no  mining  license  yourself  ?    A.  Yes,  I  had  a  license. 

Q.  When  was  that?    A.  My  mining  license  was  only  dated  the  7th. 

Q.  When  you  went  up  there  and  set  up  your  drill  you  had  no  license  ? 
A.  No. 

Q.  You  took  one  out  on  the  7th  ?    A.  I  took  one  out  on  the  7th. 

Q.  That  was  because  you  found  the  silver?  A.  No,  I  do  not  remem- 
ber that. 

Q.  You  had  to  have  a  license?    A.  I  was  green  in  the  country.  30 

Q.  Never  mind  that,  you  had  another  man  who  was  called  Green. 
You  took  it  out  because  you  found  the  silver?  A.  I  had  to  have  it  any- 
way, and  I  have  kept  it  up  ever  since. 

Q.  Do  not  argue — why  did  you  take  out  the  miners'  license  on  the 
7th  ?  A.  I  do  not  know,  and  I  would  not  have  known  of  it,  I  happened  to 
find  it. 

Q.  Why  did  you  take  it  out?  A.  Because  it  is  necessary,  to  do  any 
mining  work. 

Q.  Why  didn't  yon  take  it  out  before  you  put  your  drill  up?  A.  Be- 
cause I  neglected  it.  40 

0-  Was  that  the  only  reason?    A.  Yes,  it  wa    not  the  ten  dollars. 

Q.  How  did  you  operate  the  diamond  drill?  A.  By  a  gasoline  en- 
gine. 

Q.  Now,  you  come  to  the  staking,  you  know  the  requirements  of  the 
Mines  Act?  A.  Yes.  pretty  well. 

Q.  Tell  me  which  way  your  first  post,  post  Number  1  was  facing? 
A.  Facing  towards  the  post  Number  2. 
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Q.  That  would  be  south-west?    A.  That  would  be  about  south-west.  RECORD. 

Q.  It  was  not  facing  about  south?    A.  No. 

Q.  Then  how  was  Number  2  facing?  A.  Number  2  was  facing  to-  In  .the 

wards  Number  3.  CouTof 

Q.  That  would  be  north?  A.  We  run  by  the  compassed  line,  yes,  it  justice. 

would  be  about  north.  

Q.  Then  how  did  Number  3  face  ?   A.  Number  3  faced  towards  Num-  NO.  8. 

foer  4.  Evidence  of 

Q.  And  how  did  Number  4  face  f    A.  Number  4  Number  1.  Jameis 

10          Q.  Then,  if  you  take  in— 

TTT          T  -r-r-n  -i  i  •  i      -v-r  i  Gordon 

His  LORDSHIP  :  What  are  you  calling  post  Number  1.  Cross-ex- 

MR.  ARMOUR  :  This  is  1,  My  Lord,  2,  3  and  4.  amined  by 

His  LORDSHIP  :  You  are  calling  "  D "  Number  1  ?  by  Mr. 

MR.  ARMOUR:  "D"  is  1.  Armour, 

His  LORDSHIP:  "A"  2,  "B"  3  and"C"4.  -continued 

MR.  ARMOUR  :  Q.  And  if  you  take  the  claim  within  these  four  posts, 
you  only  get  a  sort  of  triangular  piece  of  the  lake?  A.  It  cuts  off,  evid- 
ently a  piece  on  the  map. 

Q.  'You  did  not  put  any  post  down  on  the  south-easterly  portion  of  the 
20  lake?  A.  No. 

Q.  And  when  you  put  in  your  claim,  you  claimed  the  whole  of  the 
portion  colored  pink  on  this  plan  ?  A.  I  cannot  say,  I  do  not  know  about 
that. 

Q.  How  did  you  get  these  posts  into  the  ground  ?  A.  You  could  not 
get  them  into  the  ground.  It  was  covered  with  ice  and  snow. 

Q.  How  did  you  get  them  on  the  lake?  A.  These  were  on  the  shore 
line,  but  the  discovery  post  was  put  on  the  ice.  That  was  put  on  the  ice 
with  stones  piled  around  it. 

Q.  How  could  you  make  it  stand  up?  A.  You  could  chop  a  hole  in 
30  the  ice  very  easily. 

Q.  Did  you  ?    A.  I  do  not  know  how  it  was  put  up. 

Q.  I  would  like  you  to  give  me  some  information.  You  are  making 
a  valuable  claim,  and  it  is  acquired  in  a  very  easy  way,  in  planting  stakes 
in  the  ground.  I  want  to  know  if  you  did  that  there  or  not  ?  A.  You  can 
only  have  my  opinion — I  think  we  cut  a  hole  in  the  ice. 

Q.  Did  you  superintend  it?    A.  I  superintended  it. 

Q.  As  an  engineer  you  would  like  to  see  it  done  as  well  as  you  could  ? 
A.  Yes. 

Q.  And  all  you  think  is  they  cut  a  hole  in  the  ice  ?  A.  I  cannot  swear 
40  to  it. 

Q.  You  cannot  &3y  how  it  was  inserted  ?    A.  I  do  not  remember. 

Q.  It  was  not  put  down  to  the  bottom  of  the  lake  ?  A.  No,  just  in  the 
ice. 

Q.  And  in  the  spring  it  went  away?   A.  Of  course. 

Q.  And  all  the  other  posts  too  ?  A.  I  do  not  know,  the  others  ought 
not  to  have  done,  they  had  stones  around  them. 
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Q.  The  others  had  stones  around  them.  Not  driven  in  the  ground? 
A.  They  were  on  the  shore  line  down  to  the  lake. 

Q.  They  were  on  the  shore  line  ?    A.  On  the  shore  line,  yes. 

Q.  And  in  the  spring  they  all  went  away?    A.  I  suppose  so. 

Q.  They  have  never  been  seen  since  anyway  ?  A.  I  have  never  looked 
for  them. 

Q.  Did  you  put  anything  down  to  show  the  boundary  lines  of  your 
claim?  A.  The  only — nothing  but  the  posts,  the  posts  fixing  the  bound- 
ary. 

His  LORDSHIP:  Did  you  do  anything  more  than  put  in  these  posts?  10 
A.  Nothing  more  than  put  in  these  posts. 

MR.  ABMOUR  :  Q.  You  made  no  monuments,  to  take  the  place  of  blaz- 
ing in  the  woods  ?  A.  No. 

His  LORDSHIP:  Is  that  country  wooded  there?  A.  Not  there,  it  is 
utterly  barren. 

MR.  ARMOUR:  Q.  Since  the  snow  went  away  have  you  become  fami- 
liar with  the  surface  there?  A.  I  have  seen  it. 

Q.  Don't  you  know  now,  can't  you  say  now  that  the  fact  is  that  veins 
are  run  right  down  to  the  lakeshore,  just  opposite  to  where  you  drilled? 
A.  If  the  vein  that  I  struck  goes  on  shore  I  do  not  think  it  has  ever  2n 
been  exposed. 

Q.  There  are  other  veins  running  down?  A.  There  are  veins  going 
down.  I  do  not  know  of  another  vein  where  the  drill  rod  would  catch  it. 

Q.  In  the  neighborhood  on  that  side  of  the  lake  ?  A.  In  that  portion, 
but  not  opposite. 

Q.  How  far  from  the  shanty  was  the  discovery  post  put — just  tell 
us  in  feet?  A.  I  cannot  give  it  to  you  in  feet  without  calculation.  I  would 
have  to  figure  the  length  of  the  drill  rod  and  the  angle  of  inclination  to 
give  it  to  you. 

Q.  You  need  not  give  it  exact  ?  30 

His  LORDSHIP  :  You  can  give  us  the  depth  to  the  rock  ?  A.  There  was 
sixty  feet,  with  an  angle  of  sixty-five. 

Q.  You  mean  the  lake  was  sixty  feet  deep  ?    A.  Yes  sir. 

His  LORDSHIP:  And  we  can  easily  get  that  ourselves. 

MR.  ARMOUR:  Q.  Was  that  sixty  feet  to  the  bottom  of  the  drill,  where 
the  core  came  out  ?  A.  No,  to  the  surface  of  the  rock. 

Q.  And  then  how  many  feet  did  you  go  down  through  the  rock  ? 
A.  Five  or  six  feet. 

Q.  Or  seventy  feet  from  the  surface  of  the  water  ?    A.  Yes. 

Q.  And  in  what  direction — north-easterly?     A.  Yes,   north-easterly.  40 

His  LORDSHIP:  That  would  be  about  a  hundred  and  two  feet? 
A.  From  memory,  sir. 

MR.  ARMOUR:  Q.  Mr.  Gordon,  Mr.  Green  says  there  was  no  snow  on 
the  shore  when  they  were  putting  up  the  stakes?  A.  Well,  he  is  mis- 
taken. 

Q.  He  is  mistaken  about  thatt  A.  Yes,  the  snow  was  deep. 
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Q.  And  you  dug  away  the  snow  and  put  down  your  stakes  and  put 
/    stones  around  them?    A.  It  was  generally  loose  rock.    The  snow  was  up     in  the 
to  your  knees.  High 

Court   of 

-JIE-EXAMINED  by  Mr.  Clark:  Justice' 


Q.  I  want  to  just  ask  about  this  inspection.    How  were  you  to  pass  Fvi^°ncg'of 

"" 


the  inspection  of  this  discovery?    A.  I  expected  to  put  another  diamond 

drill  down,  and  ask  the  Inspector  to  be  present.  Robertson 

Q.  And  were  you  prepared  to  do  that  ?    A.  Prepared  to  do  that. i  Gordon 

Q.  Did  you  offer  to  do  that  yourself?    A.  No,  I  do  not  think  I  did\  Cross-ex- 

not  think  it  got  to  that  stage.  amined 

Q.  I  want  to  ask  you  whether  the  calcite  that  you  got  before  the  7th  ^  Mr- 
showed  silver  or  not?    A.  Before  discovery  I  did  not  see  any.  —continued 

Q.  You  did  not  see  any?    A.  No,  in  fact  I  know  it  does  not./  NO.  8. 

His  LORDSHIP  :  Let  me  understand  that,  before  the  7th  you  saw  calcite  Evidence  of 
coming  up  which  gave  you  the  idea  you  would  or  might  ?    A.  Yes  sir.        James 

Q.  And  when  was  it  that  you  actually  found  silver  so  as  to  know  it  ^"^son 
was  silver  ?    A.  It  was  in  the  core,  well  marked. 

Q.  When  was  that?    A.  That  was   on  the   7th  of  March,  the  7th  of  _ 
March,  1906.  by  Mr. 

20          MR.  CLARK:  Q.  Was  that  before  or  after  Mr.  Green  came?    A.  That  ciark. 
was  after  Mr.  Green  came  back  from  Haileybury. 

Q.  Did  he  bring  back  your  certificate  or  how  was  it?  A.  I  do  not 
recollect  ever  seeing  his  certificate. 

Q.  Your  certificate  ?    A.  I  think  it  probable,  I  do  not  remember. 

Q.  You  think  he  brought  it  out  with  him?  A.  I  think  likely  he  did, 
because  it  is  the  same  date,  that  is  the  only  reason  I  have  for  saying  so. 

Q.  Then  you  told  my  learned  friend  about  the  posts  facing,  each  post 
facing  in  the  direction  of  the  other.    Can  you  tell  me  on  which  face  the 
marks  were  placed?    A.  In  the  direction  going  from  Number  1  around  to 
30  Number  4. 

Q.  I  forgot  to  identify  the  piece  of  core  that  was  put  in.  It  is  marked 
as  an  exhibit  to  Mr.  Green's  evidence.  This  is  put  in  the  envelope  and 
marked. 

His  LORDSHIP:  What  do  you  say  about  that,  Mr.  Gordon?  A.  That 
is  the  core. 

Exhibit  Number  19  Diamond  drill  core  marked  as  one  of  exhibits  on 
Mr.  Green's  examination  as  Number  4. 

MR.  CLARK:  Q.  Did  that  core  come  from  the  drill  hole  in  the  lake? 
A.    Yes. 
40          His  LORDSHIP  :  The  next  witness. 

MR.  CLARK  :  That  is  all,  except  Mr.  Cochrane,  My  Lord,  and  of  course 
there  are  some  papers  we  have  asked  Mr.  Gibson  for. 

His  LORDSHIP:  The  case  is  closed,  except  the  evidence  of  Mr.  Coch- 
rane and  certain  papers.  When  can  you  get  Mr.  Cochrane  ? 
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MR.  CLARK  :  I  think  I  can  get  him,  I  should  certainly  get  him  served 
this  afternoon  probably. 

MR.  ARMOUR  :  I  will  advise  the  Minister  he  must  obey  the  subpoena. 

HJS  LORDSHEP  :  He  must  obey  the  subpoena,  and  if  there  is  any  reason 
he  must  not  give  his  evidence.  There  must  have  been  some  misunder- 
standing. 

MR.  ARMOUR  :  The  only  occasion  when  a  'Minister  was  examined  was 
Mr.  Gibson.  It  is  usually  the  Executive — 

His  LORDSHIP:  This  seems  to  have  been  an  act  on  the  part  of  the 
Executive  Council.  Perhaps  Mr.  Cochrane  is  the  only  one  that  knows.  I 
will  see  when  he  conies.  He  may  not  give  any  kind  of  evidence,  but  he 
must  come,  and  if  he  shall  give  a  certain  kind  of  evidence  that  is  another 
thing.  Nobody  shall  interfere  with  His  Majesty's  Ministers. 


10 
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DEFENCE.  RECORD. 

GEORGE  THEW  SMITH,  sworn,  examined  by  Mr.  Henderson: 


Court   of 

Q.  You  have  an  official  position    at    Haileybury,    have    you    not?     Justice. 
A.  Yes  sir. 

Q.  What  is  that  position?    A.  At  the  present  time  as  Mining  Re-  Evij°ncg'of 

" 


corder  ;  when  I  assumed  the  position  I  was  known  as  Mining  Inspector. 

Q.  What  was  your  position  in  the  month  of  March,  1906?    A.  Well,  Thew 
I  am  almost  at  a  loss  to  answer  —  it  was  Mining  Recorder,  I  think  the  title   Smith, 
had  been  changed  previous  to  that  time.  Examined 

10          Q.  But  at  all  events  you  were  the  man  with  whom  mining  claims  had  b? 
to  be  recorded  in  that  district?    A.  Yes. 

Q.  And  in  the  district  in  which  Cobalt  Lake  is  situated?    A.  In  the  c 
Temiskaming  mining  district  in  which  Cobalt  Lake  is  situate. 

Q.  And  did  you  know  Colonel  Gordon  who  gave  evidence  a  few  days 
ago  at  that  time  ?  A.  Yes. 

His  LORDSHIP:  The  last  witness?  A.  Yes,  I  knew  him  as  that,  as 
Colonel  Gordon. 

MR.  HENDERSON  :  Had  you  known  him  in  that  district  previous  to 
March,  1906?  A.  Yes  sir. 

20  Q.  Had  dealings  with  him?  A.  Well,  I  cannot  say  that  I  positively 
had  dealings  with  him.  He  had  been  frequently  in  my  office.  I  was  well  ac- 
quainted with  him. 

Q.  And  you  were  familiar  with  the  mining  district  generally? 
A.  The  Temiskaming  District. 

Q.  Your  office  is  at  Haileybury?    A.  Yes  sir. 

Q.  How  far  is  that  from  the  town  of  Cobalt  ?  A.  I  should  say  four 
and  one-half  —  between  four  and  five  miles. 

Q.  And  the  Town  of  Cobalt  is  situated  immediately  on  the  border  of 
Cobalt  Lake,  marked  "Town  site"  on  the  plan?    A.  The  town  proper  is 
30  on  the  west  side  of  the  lake. 

Q.  And  were  you  familiar  with  the  conditions  around  the  town  of  Co- 
balt at  that  time?  A.  'Well,  in  a  general  way,  yes. 

Q.  Up  and  down  there?    A.  Not  often. 

Q.  There  were  some  —  this  is  perhaps  slightly  leading  —  there  were 
some  well  known  mining  claims  around  Cobalt  Lake  at  that  time? 
A.  Yes  sir. 

Q.  Was  there  any  portion  of  the  property  surrounding  Cobalt  Lake 
which  had  not  been  recorded  in  your  office  as  mining  property?     A.  On 
the  east  side  of  the  lake,  I  do  not  think  there  was. 
40          Q.  That  is  the  side  opposite  from  the  town  ?    A.  Yes  sir. 

Q.  And  on  the  west  side  was  there  any?     A.  There  may  have  been 
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RECORD,   some,  I  am  not  clear  on  that  point.    I  do  not  think  so,  but  there  may 
— ~       have  been  some. 
"n'oh  Q-  Would  it  have  been  any  appreciable  amount  ?    A.  I  do  not  think 

Court   of     so- 

Justice.  Q.  So  that  all  around  the  lake  was  taken  up  ?    A.  Practically  it  was, 

yes. 

Q.  And  have  you  at  any  time,  either  before  then  or  since,  recorded 
runed     any  claims,  any  mining  claims  in  the  bed  of  Cobalt  Lake?    A.  Previous 

George  •  \ ,          ,.          T  %      ,       .  ° 

Thew  to  that  time  I  had,  sir. 

Smith,  Q-  You  had — what  was  that!    A.  An  application  filed  by  Mr.  Bessey  JQ 

Kxamined  in  June,  1905,  and  an  application  filed  in  favor  of  Mr.  Strathy,  speaking 

by  Mr.  from  memory,  in  July,  1905. 

Render^  m  Q    rp^  j    these  applications  had  been  received  by  you  ?    A.  Yes,  and 

-continued   ^^ 

Q.  Did  they  cover  any  portion  of  the  lake  that  is  now  in  question — 
you  know  the  part?  A.  Yes  sir. 

Q.  They  did;  what  became  of  these  applications?  A.  I  sent  them  to 
the  Bureau  of  Mines,  Toronto,  I  think  they  are  now  in  the  office  of  Mr. 
Gibson,  the  Deputy  Minister. 

Q.  These  are  the  applications  he  spoke  of  yesterday?    A.  I  suppose  -20 
so,  I  might  say  I  have  certificates,  abstracts  of  those  in  my  possession. 

Q.  I  think  we  went  into  those  yesterday.  Now  with  the  exception  of 
these,  have  any  claims  at  any  time  been  recorded?  Why  have  claims  not 
been  recorded  there — I  will  put  it  this  way,  were  you  in  a  position  in 
March,  1906,  to  receive  a  claim?  A.  Not  to  record  a  claim. 

Q.  We  understand  that  Mr.  Green  presented  a  claim  to  you,  or  some- 
body, in  his  behalf,  to  be  recorded?  A.  Yes  sir. 

Q.  Why  did  you  not  record  it  ?  A.  Because  Cobalt  Lake  had  been 
withdrawn  by  Order-in-Council  in  August,  1905. 

Q.  In  August,  1905,  and  since  that  date,  from  August,  1905,  on,  had  i50 
you  ever  been  asked  to  record  a  claim  until  this  claim  was  presented  to 
you?    A.  Not  to  my  recollection,  and  I  am  pretty  clear  on  the  point. 

Q.  To  what  extent  was  the  Order-in-Council  promulgated  in  that  dis- 
trict? A.  Just  as  to  that,  the  only  evidence  I  have  on  it^vvas— 

His  LORDSHIP  :  Is  there  any  need  going  into  all  that  ? 

MR.  CLARK:  It  don't  make  any  difference.     We  are  bound,  I  expect. 

MR.  HENDERSON:  Just  one  question. 

His  LORDSHIP:  Let  us  get  on. 

WITNESS:  To  my  knowledge,  the  only  manner  in  which  the  public 
No  9      could  arrive  at  a  knowledge  of  it,  was  the  fact  it  was  posted  up  on  the  •*() 
Evidence  of  walls  of  my  office  on  or  about  the  18th  day  of  August,  1905. 
George  MR.  HENDERSON:  I  agree  with  Mr.  Clark,  it  is  not  important. 

Thew  WITNESS  :  When  I  say  posted  up,  I  might  say  nailed  up. 

Smith, 

ex-  CROSS-EXAMINED  by  Mr.  Clark: 

amined 

by  Mr.  Q.  Do  you  remember  the  Johnson  cla^m  to  part  of  Cobalt  Lake? 

Clark,         A.  No  sir. 
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Q.  You  do  not  remember  that?A.  No  sir,  no  recollection.  RECORD. 

Q.  Then  the  Order-in- Council  was  not  posted  up  in  your  office  at  the 
time?    A.  That  Mr.  Green  put  in  his  application?  In  \hc 

Q.  Yes  ?    A.  No,  it  was  in  my  office,  b^t  n^*  pnHt0fl  "p  Court1  of 

His  LORDSHIP  :  Why  was  it  not  posted  up  ?    A.  Ttw^s  t^e-n  Hnwn)     justic°. 
I  moved  into  new  premises  on  or  about  the  18th  of  November,  1905.  it 
was  taken  down  and  then  moved  into  my  office,  and  I  might  say  that  un-      NO.  9. 
til  about  a  week  ago  I  was  positive  that  it  had  been  re-posted,  on  my  entry  Evidence  of 
to  the  office.  ^°fge 

10          Q.  Yes?    A.  Since  that  time  I  am  inclined  to  doubt  it,  because  I  find  Sn^, 
another  Order-in-Council  I  might  have  confounded  with  it.  Crass-ex- 

His  LORDSHIP:  Then  your  idea  is  you  posted  it  from  August  to  No-  aminedhy 
vember?    A.  It  may  not  have  been,  I  think,  I  was  under  the  impression  by  Mr- 
it  was,  it  was  in  my  office.  Clark, 

MR.  CLARK:  The  Bessey  claim  and  the  Strathy  claim  was  the  same  ~contlnued 
one,  it  was  so  identified?    A.  They  were  different  applications,  but  they 
were  filed  on  the  same  property,  one  on  behalf  of  Mr.  Bessey  and  the  other 
on  behalf  of  Mr.  Strathy. 

His  LORDSHIP  :  In  the  same  interest  you  mean  ?     A.  Yes  sir,  practi- 
20  cally. 

MR.  CLARK  :  Q.  The  Minister  was  under  the  impression  that  it  was 
posted  up  at  the  time  Mr.  Green  was  there  ?  A.  I  cannot  answer  for  that. 

His  LORDSHIP  :  That  is  a  bit  far  fetched. 

MR.  CLARK:  No,  that  is  the  reason — 

His  LORDSHIP:  Is  it  not  rather  far  fetched  to  ask  this  gentleman 
what  was  the  impression  in  another  man's  mind? 

MR.  CLARK:  I  should  have  asked  him  whether  he  heard  him  state  it. 

His  LORDSHIP  :  That  would  not  help  you. 

MR.  CLARK  :  You  told  the  Minister  that  you  were  under  that  misappre- 
:50  hension — it  was  posted  up?    A.  I  do  not  know  that  I  told  him,  but  I 
might  have  given  him  to  understand  it  of  course,  if  he  says  I  did  he  might 
have. 

MR.  HENDERSON  :  That  is  subject  to  objection,  My  Lord. 

MR.  CLARK:  He  understood  it  was  posted  up?  A.  He  might  have.  I 
cannot  say  for  that. 

Q.  When  you  are  speaking  of  the  well  known,  you  are  speaking  of 
the  Nipissing,  the  LaRose  and  the  McKinley-Darragh  claims  in  that  vicin- 
ity? A.  Yes. 

Q.  And  after  the  Order-in-Council  of  August  5th,  1905,  which  you  say 
40  withdrew  the  lake,  you  refused  after  that  to   accept   any  more   claims? 
A.  I  do  not  think  as  a  matter  of  fact,  Mr.  Clark,  any  applications  were 
tendered  to  me  until  this  one  of  Mr.  Green  was  tendered  to  me. 

Q.  You  refused  to  record  that?    A.  Yes,  I  refused  to  record  that. 

Q.  Taking  that  the  lake  was  withdrawn  ?   A.  Yes  sir. 

Q.  So  that  that  was  the  only  objection  you  took  at  the  time?  A.  That 
was  the  only  objection. 
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Q.  That  you  considered  the  lake  withdrawn?    A.  Yes. 

His  LORDSHIP:  Any  more,  Mr.  Armour? 

MR.  ARMOUR:  No,  My  Lord,  we  have  no  more  witnesses. 

His  LORDSHIP  :  Reply. 

MR.  CLARK:  That  is  everything,  My  Lord. 

His  LORDSHIP:  We  will  adjourn  to  hear  Mr.  Cochrane.  Whatever 
date  you  can  get  Mr.  Cochrane,  the  Minister  must  be  present. 

MR.  HENDERSON:  What  I  would  suggest  was,  if  I  should  find  Mr. 
Cochrane  available,  can  we  take  him — 

His  LORDSHIP:  At  any  time,  if  he  prefers  nine  o'clock  I  will  take  it. 


June  10th,  1908. 


Court  resumed  10.30  a.m. 


HONOURABLE 
Clark: 


FRANCIS  COCHRANE,  sworn,  examined  by  Mr. 


Q.  You  are  the  Minister  of  Mines,  Forests  and  Mines,  Mr.  Coch- 
rane, and  were,  in  1906?  A.  Yes. 

MR.  CLARK  :  I  can  read  it  afterwards,  My  Lord,  I  have  a  copy  of  it 
here. 

Q.  You  recollect  a  letter,  the  Clerk  will  show  it  to  you  written  by — 

His  LORDSHIP:  What  is  the  Exhibit  Number? 

MR.  CLARK  :  Exhibit  Number  8,  My  Lord. 

His  LORDSHIP  :  What  is  the  answer,  Mr.  Cochrane,  do  you  remember 
it?  A.  I  do  not  know  as  I  have  any  particular  memory.  Ft  is  to  my 
Deputy.  I  do  not  see  all  the  letters  that  come  to  him. 

MR.  CLARK  :  Yes,  he  states  that  the  Department  is  not  prepared  to 
consider  Mr.  Green's  application?  A.  He  does  not  state  that  I  am  not — 
he  is  advised. 

Q.  Read  then,  Exhibit  Number  9   (Witness  reads  letter)  ?     A.  Yes. 

Q.  Mr.  Gibson  says  there  he  writes  this  on  your  instructions? 
A.  Yes. 

Q.  And  they  were  to  return  the  affidavits  that  we  submitted  on  be- 
half of  Mr.  Green?  A.  Yes. 

Q.  And  you  have  never  had  these  affidavits  back  since?  A.  Well,  I 
have  not  personally,  I  do  not  know  whether  others  have. 

His  LORDSHIP:  Mr.  Gibson  told  us  they  have  not. 

MR.  CLARK  :  Q.  Then  at  that  time,  did  you  act  on  the  basis  of  Cobalt 
Lake  being  withdrawn  from  exploration? 

MR.  HENDERSON  :  That  is  leading,  My  Lord. 

WITNESS:  I  refuse  to  answer  it. 

His  LORDSHIP  :  I  cannot  prevent  the  question  being  asked.  I  will  not 
ask  a  Minister  of  the  Crown  to  state  any  reason  for  his  official  action. 
With  that  I  have  nothing  to  do.  If  the  Minister  desires  to  state  it  I  will 
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do  so,  but  I  shall  not  compel  him  to  do  so.    In  matters  of  State  it  is  for  RECORD. 
the  Executive,  for  His  Majesty's  advisers  to  use  their  own  judgment,  and  ~ 

with  that  judgment  neither  the  Judges  nor  anybody  else  has  anything  to  do.       nH\  <Lh 
That  is  for  the  electors  afterwards.    Mr.  Cochrane  may  refuse  if  he  de-    court  of 
sires.  Justice. 

WITNESS:  I  refuse  to  state  that. 

His  LORDSHIP:  I  sustain  the  refusal.  No-  10- 

MR.  CLARK:  Were  you  cognizant  of  the  Order-in-Council  of  the  30th  £vldenceof 
October,  1905?  Pr°anncis 

10          His  LORDSHIP:  Show  Mr.  Cochrane  the  Order-in-Council.  Cochrane, 

MR.  CLARK:  That  is  the  Order-in-Council  of  the  30th  October,  1905?  Examined 
A.  What  was  your  question  with  reference  to  this?  by  Mr. 

Q.  I  was  asking  you,  at  this  time  in  March,  1906,  were  you  cognizant  CIark> 
of  this  Order-in-Council  of  the  30th  October,  1905?    A.  I  certainly  was.  ~conttnued 

Q.  And  having  regard  to  that,  I  ask  if  you  considered  Cobalt  Lake  as 
in  fact  open  for  exploration  at  that  date? 

MR.  ARMOUR:  I  object  to  that.    That  is  a  question  of  interpretation. 

His  LORDSHIP  :  I  do  not  think  that  is  quite  on  the  same  basis.  I  can- 
not inquire  except  with  the  consent  of  the  witness  himself,  into  the  motives 
20  which  influenced  him  in  doing  anything.  As  I  said  before,  His  Majesty's, 
advisers  are  responsible  to  their  own  consciences,  to  His  Majesty,  and 
to  the  people,  but  not  to  anybody  else.  It  is  for  the  representative  of  His 
Majesty  to  say  no,  if  he  sees  fit,  or  for  the  people  at  the  next  election  to 
interfere  if  they  see  fit,  but  I  think  the  Court  has  nothing  to  do  with  the 
knowledge,  which  is  within  their  power.  It  is  possible  within  one  view 
that  I  may  have  something  to  say.  It  can  do  no  harm  for  the  Minister 
to  state  whether  he  knew  of  such  and  such  a  condition. 

MR.  ARMOUR:  If  Your  Lordship  will  permit  me  I  will  put  it  a  little 
more  plainly.    I  have  no  objection  to  any  question  being  asked  as  to  what 
30  material  was  before  the  Minister,  but  as  to  whether  he  considered  the  in- 
terpretation or  anything  of  that  kind,    I   say   that   is  a  question  of  law 
whether  that  was  in  force  or  not — 

His  LORDSHIP  :  That  is  for  myself. 

MR.  ARMOUR:  I  have  no  objection  to  his  stating  whether  this  was  be- 
fore him  or  that  before  him. 

His  LORDSHIP:  I  think  it  is  not  a  matter  of  objection  to  be  taken  by 
either  side  to  the  litigation,  as  my  view  is  that  as  the  matter  was  entirely 
in  the  mind  of  the  witness  himself,  I  do  not  think  it  is  a  matter  which 
either  Counsel  should  interfere.  I  will  not  prevent  Mr.  Clark  from  asking 
40  any  question  that  he  sees  fit.  The  Minister  will  make  up  his  mind  whether 
it  is  proper  in  his  view  of  the  public  interest  and  his  duty  to  His  Majesty 
and  the  people,  to  judge  whether  he  answer  that  question.  If  it  be  a  ques- 
tion which  in  my  view  he  ought-  to  answer  I  will  so  direct,  and  I  have  no 
doubt  the  Minister  will  answer,  but  until  that  stage  arises,  I  do  not  think 
that  I  shall  interfere.  You  quite  appreciate  the  position? 

WITNESS:  Yes. 
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MB.  CLARK:  Q.  My  question  is,  having  regard  to  the  Order-in-Coun- 
cil  of  the  30th  of  October,  which  is  printed  in  the  exhibit,  did  you  in 
March,  1906,  at  the  time  of  the  letters,  Exhibit  Numbers  8  and  9,  under- 
siaud  Cobalt  Lake  as  in  fact  open  for  exploration. 

His  LORDSHIP  :  I  do  not  think  that  is  the  proper  way  to  put  the  ques- 
tion. You  see  that  is  a  double  question,  and  suggestive.  You  may  ask 
a  question:  "Did  you  consider  so-and-so,"  or  "Did  you  have  regard  to 
so-and-so,"  the  question  is  not  intentionally  so,  but  in  fact  mis-leading. 

MR.  CLARK:  All  I  ask  is,  at  that  time  did  you  regard  Cobalt  Lake 
open  for  exploration?  A.  I  refuse  to  answer  that.  10 

Q.  And  I  want  to  ask  the  same  thing  in  regard  to  the  date  of  your 
report  to  Council  on  the  22nd  of  November  ?  A.  I  refuse  to  answer  that. 

Q.  Then  I  ask  you  was  it  reported  to  you  by  the  Mine  Recorder  or 
Inspector,  Mr.  Smith,  that  the  Order-in-Council  of  the  14th  of  October, 
1906,  was  posted  up  in  his  office  when  Mr.  Green  made  his  discovery? 
A.  That  I  cannot  answer  here.  It  is  a  matter  of  fact.  It  is  something  I 
cannot  remember.  I  do  not  carry  these  details  in  my  head. 

Q.  As  to  that  you  do  not  remember  ?  A.  I  cannot  remember  whether 
he  reported  it,  or  that  is  the  time  Mr.  Green  made  a  report. 

Q.  At  any  time  ?    A.  Yes,  it  was  posted  up  there,  he  swore  to  it.  20 

Q.  At  the  time  of  Mr.  Green's  discovery?  A.  I  do  not  say  that.  You 
said  any  time  as  to  the  Order-in-Council  being  posted  up — that  is  what  I 
have  reference  to. 

Q.  You  see  you  do  not,  Mr.  Cochrane,  I  am  sure  you  will  give  me 
this  information.  You  know  it  was  stated  that  at  the  time  of  Mr.  Green's 
discovery  the  Order-in-Council  of  14th  of  August  was  posted  up  in  Mr. 
Smith's  office.  I  wanted  to  ask  if  at  any  time  Mr.  Smith  gave  you  that 
information?  A.  If  he  did  I  do  not  remember  it. 

Q.  You  cannot  recall  whether  he  did  or  not?    A.  No. 

His  LORDSHIP:  Would  that  appear  of  record  anywhere?    A.  I  think  30 
it  would. 

MR.  CLARK  :  It  is  stated  by  the  Premier  in  the  House  ?  A.  It^  was 
stated  in  the  House  when  I  was  not  there.  I  was  absent  from  the" "coun- 
try at  that  time. 

MR.  CLARK  :  Q.  At  any  rate  that  is  your  answer.    You  do  not  recollect. 

His  LORDSHIP  :  Of  course  if  it  was  stated  by  the  Premier  in  the  House 
there  is  a  strong  presumption  that  is  the  fact,  although  it  is  not  legally 
proved.  The  Premier  is  not  going  to  misrepresent  any  facts. 

MR.  CLARK:  And  also  by  Mr.  Foy  in  the  House. 

His  LORDSHIP  :  Do  you  know  that,  Mr.  Cochrane  ?    A.  I  do  not  know  40 
that.    I  was  absent  at  this  time. 

MR.  CLARK:  Q.  You  were  absent  at  the  time  of  the  statements  in  the 
House?  A.  Yes. 

Q.  Do  you  recollect  Mr.  Smith  producing  the  Order-in-Council  of 
the  14th  August,  1905,  with  the  nail  mark  in  as  if  he  had  taken  them  down 
from  his  office?  A.  I  do  not  remember  the  day  he  produced  them.  He 
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produced  them  when  the  hearing  was  brought,  when  you  and  the  other  RECORD. 
gentlemen  were  there.  7 

Q.  As  if  he  had  taken  them  down  from  his  office?  nH-ch 

His  LORDSHIP:  Mr.  Cochrane  says   it   was   reported   to  him  by  Mr.    court  of 
Smith  that  that  notice  or  placard  was  up  at  some  time,  but  Mr.  Cochrane     justice. 
did  not  recollect  when  he  was  so  told,  or  when  it  was  it  was  alleged  to  have 
been — as  I  understand?    A.  Yes.  No.  i ). 

His  LORDSHIP:  I  take  it  for  granted  when  the  matter  was  invest!-  ^^ 
gated  that  Mr.  Smith  would  say,  as  he  seemed  to  be  under  the  impression  Francis 
10  until  very  lately  indeed  that  the  placard  was  posted?    A.  When  I  came  Cochrane, 
back  from  England  what  he  said  was  this,  that  it  was  posted  in  the  old  Examined 
office,  and  this  was  posted  there  and  afterwards  taken  down  when  the  walls  by  Mr 
\vore  oiled ;"~if "was"  Hardwood  walls.  Clark, 

His  LORDSHIP  :  That  is  the  impression  Mr.  Smith  was  under. 

MR.  CLARK:  That  is  what  I  say,  until  recently. 

Q.  At  any  rate,  throughout,  you  adhered  to  the  position  taken  in  these 
letters,  Mr.  Cochrane?  A.  In  reference  to  the  position,  you  mean  to  the 
refusing  the  application. 

Q.  Yes?    A.  Yes. 

20  His  LORDSHIP:  The  letters  properly  represent  the  position  taken  by 
your  Department?  A.  Yes. 

MR.  CLARK  :  Q.  I  mean  that  continued  ?    A.  Yes. 

Q.  Excuse  me  a  moment,  you  know  about  the  deed,  the  Patent  in 
question  to  the  Cobalt  Lake  Company? 

His  LORDSHIP  :  Is  that  Patent  in  ? 

MR.  CLARK  :  It  is  alleged  in  the  defence,  My  Lord. 

MR.  ARMOUR  :  It  is  not  put  in. 

MR.  CLARK  :  I  am  asking  Mr.  Gibson  for  a  copy  of  it. 

MR.  ARMOUR:  This  is  only  reply.    I  should  think  the  case  was  closed. 
30          His  LORDSHIP  :  Oh  no,  the  case  was  not  closed. 

MR.  CLARK  :  There  were  certain  papers  to  come  from  Mr.  Gibson. 

Q.  I  am  simply  asking  was  there  any  question  of  discovery  on  behalf 
of  the  Cobalt  Lake  Company  before  your  Department  at  all?  A.  What 
do  you  mean  by  the  Cobalt  Lake  Company  ? 

Q.  The  Cobalt  Lake  Company  to  whom  you  issued  the  Patent  for  one 
million  and  eighty-five  thousand  dollars'?  A.  It  was  not  required. 

Q.  There  was  no  question  arising  as  to  that  ?    A.  No. 

Q.  That  was  sold  and  issued  to  them  simply  in  respect  to  the  pay- 
ment? A.  Yes. 

40  His  LORDSHIP  :  What  you  mean  is  it  was  sold  to  them  out  and  out  and 
not  given  to  them  under  the  Mines  Act  as  a  discovery,  is  that  right! 
A.  That  is  right. 

His  LORDSHIP:  So  it  is  quite  immaterial  whether  the  Cobalt  people 
made  a  discovery  or  not?  A.  They  were  not  required  to.  It  was  a  piece 
of  property  of  the  town. 

Q.  And  this  is  a  Patent  from  the  Crown  f    A.  Yes. 
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_  (,).   ruder  the  dircrtinii  of  tlic  Reeponsible  Minister?    A.  Yes,  and  by 

i,t  tin-      an  Order-in-  Council  as  well. 
High  His  LORDSHIP:  We  had  better  have  that  Patent  if  anything  turns  on 

Court   of     it. 

MR.  CLARK:  Yes,  My  Lord,  there  are  some  papers  Mr.  Gibson  prom- 
No~io.     *se<*  to  &et>  and  I  am  asking  him  to  include  this. 

Evidence  of  __ 

Hon. 


His  LORDSHIP  :  Is  there  any  more  evidence  in  this  easel 
Cochrane,  MR   CLARK:  I  put  in  a  letter  by  Messrs.  Pellatt  &  Pellatt,  thinking 

iXa^r        it  was  from  Mr.  Pellatt  himself.    My  learned  friend  said  he  would  admit  IQ 
Qarkr'        that  on  his  behalf. 
—continued          MR.  ARMOUR  :  He  was  acting  for  a  syndicate  of  gentlemen,  My  Lord. 

MR.  HENDERSON  :  It  is  merely  an  answer  to  a  letter  to  Pellatt  &  Pellatt. 
NO.  11.     There  is  no  question  of  agency. 
Closing  gis  LORDSHIP  :  What  is  the  number  of  the  exhibit  ? 

MR.  CLARK:  Dated  the  4th  of  January,  1907.    It  was  put  in  by  Mr. 
Gibson,  Exhibit  Number  15. 

His  LORDSHIP  :  Is  there  any  more  evidence  to  be  given  in  this  case  1 
On  behalf  of  what  syndicate? 

MR.  OSLER:  A  syndicate  purchased  the  property,  and  transferred  it  20 
to  the  Cobalt  Lake  Company. 

His  LORDSHIP:  I  have  taken  that  down.     Pellatts'  letter  was  on  be- 
half of  syndicate  which  bought  the  lake  from  whom? 

MR.  HENDERSON  :  From  the  Government  of  Ontario,  My  Lord,  the  de- 
fendant company  had  not  yet  been  formed. 

His  LORDSHIP:  And  sold  it  to  the   defendant   company.     To   whom 
was  the  Patent  issued  ? 

MR.  HENDERSON  :  The  Patent  was  issued  to  the  defendant  company. 

His  LORDSHIP:  The  letter  asks  that  to  be  done?    The  Patent  was  is- 
sued by  the  Crown  to  the  defendant  company  of  the  property,  it  was  the  ;?o 
property  of  the  Crown.    There  is  no  obligation  on  the  part  of  the  Attor- 
ney General  by  way  of  fi  fa  to  compel  that  Patent. 

MR.  HENDERSON:  None. 

His  LORDSHIP  :  And  I  am  asked  to  find  that  the  Crown  had  no  power 
to  make  that  Patent. 

MR.  CLARK  :  Yes,  My  Lord. 

His  LORDSHIP:  When  do  you  want  to  argue  if? 

MR.  CLARK  :  There  are  some  papers  with  regard  to  that  ruling,  Mr. 
Gibson  said  he  would  send  down. 

MR.  HENDERSON  :  My  learned  friend  has  copies  of  these.  40 

MR.  CLARK:  Not  of  the  instructions  to  open  Cobalt  Lake,  which  I 
think  is  very  material. 

His  LORDSHIP:  Can  you  have  them  by  2  o'clock  this  afternoon  1 
MR.  CLARK  :  I  asked  Mr.  Gibson  to  send  them.    That  need  not  delay 
the  argument. 
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His  LORDSHIP:  Will  everybody  be  ready  at  two  o'clock  this  afternoon  RECORD. 
to  argue  this?  ' 

MR.  HENDERSON:  Yes,  My  Lord. 


MR.  CLARK  :  There  is  a  large  number  of  documents.    I  would  suggest    court  of 
if  it  meets  your  view,  to  put  in  a  written  argument.  justice. 

His  LORDSHIP:  If  everybody  desires  it,  well  and  good. 

MR.  OSLER:  No,  My  Lord,  I  strongly  object.  N?-  u- 

MR.  ARMOUR:  I  object,  My  Lord,  I  have  too  many  cases  going  on. 

MR.  HENDERSON:  Would  Your  Lordship  fix  2  o'clock  as  the  argument?  —continued 
10          His  LORDSHIP  :  I  will  hear  anything  that  any  Counsel  have  to  say  at 
2  o'clock,  and  if  any  Counsel  wants  to  send  in  written  argument  I  will  take 
that.    I  will  promise  to  hold  it  open. 


December  18th,  1908, 

413  Manning  Chambers, 
20  Toronto. 


Certified  a  Correct  Transcript. 

J.  E.  HENDERSON, 

C.S.R. 
Official  Reporter  H.C.J. 
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THE  FLORENCE  MINING  COMPANY,  LIMITED, 
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Examined* 
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Bradford, 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

DEFENDANTS. 


This  is  the  examination  de  bene  esse  of  William  James  Green  for  use  10 
at  the  trial  of  this  action,  taken  under  an  order  of  the  Master-in-  Chambers  ; 
before  Frank  C.  Cook,  Commissioner  at  the  Muskoka  Sanatorium,  in  the 
Township  of  Muskoka,  District  of  Muskoka  ;  taken  in  shorthand  by  Robert 
Tv.son,  Chartered  Stenographic  Reporter,  a  shorthand  writer  approved  of 
by  the  Commissioner,  and  duly  sworn  herein  ;  the  first  day  of  May,  1  907. 

Counsel  present: 

MR.  S.  H.  BRADFORD,  for  the  plaintiffs. 
MR.  BRITTON  OSLER,  for  the  defendants. 


WILLIAM  JAMES  GREEN  sworn,  examined  by  Mr.  Bradford : 

1.  Mr.  Green,  you  are  at  present  in  the  Muskoka  Sanatorium  on  ac- 
count of  your  health  ?     A.  I  am. 

2.  Before  coming  here  what  was  your  occupation?    A.  I  practiced  law 
in  Toronto  for  some  years. 

3.  You  are  a  barrister  and  solicitor?    A.  Yes. 

4.  Had  you  any  experience  in  mining  law?    A.  I  had. 

5.  To  what  extent,  speaking  generally?    A.  I  was  in  British  Columbia 
in  parts  of  the  years  1896,  1897,  1898  and  1899,  I  practiced  law  in  British 
Columbia. 


•_><» 


49 

6.  Q.  In  so  practicing  you  had  a  good  deal  of  experience  in  mining  RECORD, 
law  >    A.  Yes,  I  had.  f— 

7.  Q.  Whom  did  you  first  see  in  reference  to  exploring  or  prospecting  Hih 
on  Cobalt  Lake  ?    A.  Mr.  J.  M.  Clark.  Court  of 

8.  Q.  Of  Clark  McPherson&  Co.?    A.  Of  Clark  McPherson  &  Co.  Justice. 

9.  Q.  And  what  was  in  general  contemplated  that  time? 
MR.  OSLER:    When? 

10.  MR.  BRADFORD:    Q.  When  you  first  saw  Mr.  Clark,  about  when  was 

that  ?    A.  In  January  of  1906.  Green, 

10          11.  Q.  What  was  contemplated  at  that  time  ?    A.  Forming  a  syndicate   (debene 
to  prospect  at  Cobalt.  tsse) 

12.  Q.  Did  you  see  anybody  else  about  that  time  in  reference  to  it  ?    A.  Exammed 
I  did. 

13.  Q.  Whom  did  you  see?    A.  Major  J.  R,  Gordon.  —Continued 

14.  Q.  Then  what  was  decided  on?    A.  It  was  decided  to  prospect  for 
mineral  on  Cobalt  Lake. 

16.  Q.  Was  anything  said  about  the  right  to  go  on  the  lake  at  that  time? 
A.  There  was  discussion  atxmt  the  chances  of  finding  mineral   on   Cobalt 
Lake,  and  Cordon  had  been  introduced  to  me  by  Clark,  and  Gordon  said 

-0  that  ho  was  certain  that  he  could  find  a  vein  of  mineral  in  the  lake. 

17.  Q.  Tli en  where  was  Gordon  located- at    that  time,  as    far   as  you 
know  ?    A.  At  Cobalt. 

18.  Q.  Then  what  did  you  next  do?    A.  I  went  ur>  to  the  Parliament 
Buildings,  to  the  Department  of  Bureau  of  Mines,  and  enquired  for  infor- 
mation relating  to  Cobalt  district.  I  saw  one  of  the -clerks  there  in  the  office 
and  was  given  several  pamphlets.  One  or  two  were  mining  reports ;  another 
was  their  rules  and  regulations. 

19.  Q.  Yes?  A.  I  told  the  clerk,  a  vouner  lady  in  the  office,  that  I  wanted 
all  the  information  they  could  give  me  relating:  to  the  Cobalt  district;  and 

•^  she  told  me — and  handed  me  these  pamphlets — that  everything  was  con- 
tained there  except  a  map  of  what  claims  or  sections  were  open  for  loca- 
tion, but  that  I  would  find  that  probably  by  goincr  to  the  Recorder's  office 
at  ITailevbury,  where  they  kept  marked  up  to  date  showing  what  claims 
won-  open  for  prospectors  and  what  had  been  applied  for. 

20.  Q.  In  what  particular  office  was  it  that  you  made  the  enquiry?  A. 
At  the  Bureau  of  Mines,  Mr.  Gibson's  office. 

21.  Q.  Was  it  Mr.  Gibson  himself  that  you  saw?    A.  No;  it  was  Miss 

Moffatt. 

22.  O.  Do  you  recognize  that  pamnhlet  I  show  you  ?    A.  I  do. 

40  23.  Q.  This  is  Regulations  for  Mininsr  Divisions,  Exhibit  1.     About 

what  time  was  it  when  you  went  to  the  Parliament  Buildings;  about  what 
date  ?    A.  In  the  fore  part  of  January. 
Regulations  marked  Exhibit  1. 

24.  Q.  Then  what  did  you  next  do?    A.  I  went  to  Haileybury. 

25.  Q.  What  then?    A.  I  went  to  the  office  of  the  Mining  Recorder. 

26.  MR.  OSLER:    Q.  Name?    A.  Mr.  Smith  is  the  Recorder's  name. 
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27.  Q.  At  Haileybury?     A.  At  Haileybury. 

28.  Q.  What  took  place  there?    A.  I  went  to  the  office  and  asked  for 
a  map  showing  what  claims  were  opened  for  location  pursuant  to  instruc- 
tions I  had  received  from  the  Department  of  Mines  in  Toronto,  and  was 
handed  a  map  of  claims  showing  sections  marked. 

29.  Q.  Do  you  recognize  this  map  I  show  you?    A.  I  do.    That  is  the 
map  which  I  procured  at  that  office. 

Map  marked  Exhibit  2. 

30.  Q.  Looking  at  this  map  Exhibit  2  what  do  the  blue  pencil  marks 
indicate  ?    A.  The  marks  indicate  claims  applied  for.  10 

31.  Q.  In  what  condition  was  this  map  when  you  got  it  with  reference 
to  what  it  is  now?    A.  I  don't  understand. 

32.  Q.  Were  these  marks  on  there  at  that  time  ?    A.  That  map  is  ex- 
actly as  it  was  when  I  got  it. 

33.  Q.  How  did  you  get  the  information  that  the  "  A's"  indicated  "ap- 
plied for."    A.  I  was  told  that  in  the  office. 

34.  Q.  By  whom  ?  A.  By  the  young  lady  in  charge. 

35.  Q.  About  what  time  was  that  when  you  were  at  Haileybury?    A. 
About  the  1st  of  February. 

36.  Q.  Then  from  the  regulations  and  information  obtained  at  the  Par-  20 
liament  Buildings,  and  that  map  that  you  got  at  Haileybury  did  you  come 

to  any  conclusion  as  to  whether  Cobalt  Lake  was  open  for  exploration? 
A.  I  did. 

37.  Q.  To  what  conclusion  did  you  come?    A.  I  came  to  the  conclusion 
that  Cobalt  Lake  was  open  for  exploration. 

38.  Q.  On  what  did  you  base  that  conclusion?    A.  In  the  first  place 
Major  Gordon  stated  that  it  was  open  for  exploration. 

MR.  OSLER:    I  don't  think  what  Major  Gordon  said  has  anything  to  do 
with  Mr.  Green,  unless  you  can  show  that  Major  Gordon  had  any  author- 
ity for  his  statement.    I  think  all  you  can  ask  him  is  "What  was  your  con-  30 
elusion  from  your  enquiries  there?" 

39.  MR.  BRADFORD:    Q.  Was  there  anything  particular  in  the  regula- 
tions and  the  map  you  got  that  led  you  to  conclude  that  .Cobalt  Lake  was 
open?    A.  Well- 

40.  Q.  Do  you  understand  what  I  mean  ?    A.  Not  quite. 

41.  Q.  You  have  already  told  me  that  the  "A"  marked  on  the  map  in- 
dicated what?    A.  Claims  applied  for. 

42.  Q.  And  was  Cobalt  Lake  as  shown  on  that  map  handed  to  you, 
marked  as  applied  for  ?    A.  No,  it  was  not. 

43.  Q.  Looking  at  page  30  of  the  book  of  Regulations,  Exhibit  1,  did  40 
you  base  any  conclusion  on  the  order- in-council  of  the  30th  of  October  as  to 
whether  Cobalt  Lake  was  open?    A.  I  read  this  booklet  through  very  care- 
fully, and  there  was  nothing  here  to  indicate  that  it  was  not  open. 

44.  Q.  Did  you  then  know  in  what  township  Cobalt  Lake  was  situat- 
ed? A.    I  did. 

45.  Q.  In  what  township  was  it  situated?    A.  In  Coleman  township. 
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46.  Q.  From  the  regulations  did  you  f  orm  any  conclusion  as  to  wheth- 


er Coleman  township  was  open  or  not?    A.  I  understood  that  all  Coleman      in  the 
ro\vn.«hip  was  open  except  what  had  been  applied  for,  leased,  or  patented.          H'9h 

47.  Q.  And  understood  that  how  ?   A.  I  understood  that  from  the  map    Court  °f 
and  regulations. 

48.  Q.  Did  you  get  any  information  or  see  anything,  either  at  the  Par-      N,0  12 
liament  Buildings  or  at  Haileybury,  which  led  you  to  conclude  that  Cobalt  Evidence  of 
Lake  was  not  open  ?    A.  No,  I  saw  nothing.  w.  j. 

49.  Q.  Did  you  have  any  knowledge  at  that  time  that  Cobalt  Lake  was  Green, 
10  not  open  ?    A.  I  had  no  knowledge  that  it  was  not  open. 

50.  Q.  Then  what  was  done  next?    A.  Do  you  mean  with  reference  to  E^niined- 
forming  the  syndicate?  iiy  Mr. 

51.  Q.  With  reference  to  exploring  Cobalt  Lake  ?    A.  To  the  practical  Bradford, 

Work  ?  — continued 

52.  Q.  Yes  ?    A.  A  diamond  drill  was  purchased,  together  with  an  en- 
gine to  run  it,  and  the  necessary  equipment.    A  house  was  erected  on  the 
ice   on   Cobalt   Lake.      The   machinery  was  started  under  direction  of 
Major  Gordon,  and  after  working  there  some  weeks  a  discovery  was  made. 

53.  Q.  Were  you  at  that  time  the  holder  of  a  miner's  license?    A.  At 
lilt  what  time 

Q.  The  time  of  making  the  discovery?    A.  I  was. 

55.  Mn.Osi.Ki!:    (,).  What  date  was- the -discovery"!  -  A.  March  7th. 

56.  MR.  BRADFORD:    Q.  Is  that  your  license?    A.  That  is. 
License  marked  Exhibit  3. 

57.  Q.  Did  you  personally  see  any  of  the  operations  that  were  carried 
on  in  the  lake  ?    A.  I  did. 

58.  Q.  Over  about  what  time  did  they  extend  ?    A.  About  four  weeks. 

59.  Q.  Was  there  anything  secret  about  the  way  these  operations  were 
carried  on  in  the  lake  ?    A.  Nothing  whatever. 

:30          60.  Q.  Was  any  objection  taken  by  any   person  to   your  carrying   on 
these  operations  ?    A.  No  objection. 

61.  Q.  Then  coming  to  the  date  of  the  discovery,  what  date  was  that,  do 
you  say  ?    A.  March  the  7th. 

62.  Q.  Who  were  present,  as  far  as  you  recollect,  when  the  discovery 
was  made?    A.  Major  Gordon,  the  workmen  engaged  on  the  work,  and  my- 
self. 

63.  Q.  Do  you  know  the  names  of  the  workmen  ?    A.  I  did — if  I  can 
remember  them  now. 

(>4.  Q.  I  have  the  names.    Mr.  Osier,  have  you  any  objection  to  my  stat- 
4d  ing  them? 

MR.  OSLER:    Not  the  slightest. 

<>.">.  MR.  BRADFORD  :  Q.  Here  are  the  names  in  the  affidavit ;  A.  Henry 
Prevost,  Ormond  Picard,  James  Sykes,  Z.  R.  LePage. 

66.  Q.  Do  you  remember  what  time  of  the  day  the  discovery  was  on 
March  the  7th?    A.  I  think  about  four  o'clock  in  the  afternoon. 

67.  Q.  Do  you  recognize  the  contents  of  that  bottle,  Exhibit  4  ?    A.  I 
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do.    These  are  taken  from  cuttings  from  the  bore  hole  of  the  drill.    They 
\\ ere  taken  out  in  nay  presence. 
Bottle  marked  Exhibit  4. 

68.  Q.  And  you  recognize  that  now  as  the  same  as  the  cuttings  taken 
out  at  the  time  the  discovery  was  made  ?    A.  I  do.    That  exhibit  is  marked 
in  my  handwriting. 

69.  Q.  To  whom  did  you  give  possession  of  that,  Exhibit  4?    A.  Mr. 
J.  M.  Clark. 

70.  Q.  What  position  did  he  occupy  with  you  ?    A.  He-  was  solicitor. 

71.  Q.  He  was  your  solicitor  ?    A.  Yes.  10 

72.  Q.  What  was  done  in  consequence  of  the  discovery  ?    A.  I  went  to 
Haileybury,  to  the  office  of  the  Mining  Recorder  on  the  morning  of  the  8th 
of  March. 

73.  Q.  What  was  done  after  the  discovery  ?    A.  The  claim  was  staked 
out  that  same  evening,  and  a  surveyor  was   employed  to  assist  us   in  the 
staking,  and  measurements  were  made  in  order  to  put  in  a  proper  descrip- 
tion, and  all  precautions  were  taken  to  have  it  conform  to  the  regulations ; 
and  a  description  was  drawn  from  the  surveyor's  notes,  and  an  affidavit  of 
claim  was  prepared  or  drafted;  it  was  completed  in  the  Mining  Recorder's 
office  the  next  day.  20 

74.  Q.  What  about  staking  ?    A.  There  was  a  discovery  post  placed  on 
the  ice  at  a  point  as  nearly  as  \vr  could  judge  immediately  above  the  place 
in  the  rock  where  the  mineral  was  found.    Major  Gordon  made  the  calcu- 
lations necessary  to  determine  the  exact  spot  perpendicularly. 

75.  Q.  Let  us  go  back  a  moment  to  the  cuttings.      From  where  were 
these  cuttings  taken  ?    A.  They  were  taken  from  the  hole,  the  drill  hole. 

76.  Q.  And  the  drill  was  brought  up  from  where  ?    A.  From  the  rock 
below.    The  process  in  machinery  of  that  sort  is  that  a  jet  of  water  is  in- 
jected into  the  barrel  of  the  drill,  and  that  strikes  the  hole  in  which  the  drill 

is  working,  and  forces  up,  on  a  pressure  of  something  like  a  hundred  and  30 
twenty  pounds  forces  up  the  cuttings  to  the  surface,  and  these  cuttings  are 
caught  in  a  pan  from  this  hole  as  they  come  up. 

77.  Q.  Is  that  what  happened  here !    A.  That  is  what  happened  here. 

78.  Q.  You  were  telling  us  where  the  discovery  post  was  placed?      A. 
Yes.    Then  a  post  was  placed  on  the  shore,  I  think  253  feet  from  the  discov- 
ery post ;  I  should  perhaps  not  say  on  the  shore ;  it  was  placed  on  the  ice 
immediately  adjoining  the  shore.    Then  the  other  posts  in  conformity  with 
the  regulations  were  placed  at  the  other  corners  and  were  marked  in  accord- 
ance with  the  regulations  laid  down  for  that  purpose,  and  everything  was 
done  to  perfect  the  legal  staking.  40 

79.  Q.  Who  was  present  when  the  staking  was  done,  as  far  as  you  re- 
member?   A.  Major  Gordon,  Mr.  J.  M.  riark,  the  surveyor — I  think  his 

.name  is  Hunt!  I  may  be  mistaken  in  the  surveyor's  name,  but  I  think  it  was 
Hunt  all  these  men  whom  I  have  mentioned  as  workmen  on  the  premises, 
and  myself. 

80.  Q.  And  were  you  present  throughout   the  whole  time   the  staking 
was  being  done?    A.  I  was. 
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81.  Q.  "What  became  of  the  surveyor's  field  notes,  do  you  know?    A.  I  RECORD. 
presume  he  has  them.  

82.  Q.  Do  you  know  whether  he  has  or  not  ?    A.  I  do  not.    I  suppose  nHi  h 
all  surveyors  keep  their  notes.  Court  of 

83.  Q.  This  staking  took  place  on  what  day?    A.  On  the  7th  of  March.  Justice. 

84.  Q.  What  was  done  after  that  ?    A.  Next  morning,  that  is,  on  the 
morning  of  the  8th  of  March,  Mr.  Clark  and  I  went  to  Haileybury.  N;O-  12 

85.  Q.  Give  me  the  order  of  events  pretty  much  what  happened  there,  ^ldence  of 
will  you  ?    A.  Mr.  Clark  asked  Mr.  Smith  the  Recorder  for  forms  on  which  Gr'egn 

10  to  prepare  a  claim  for  the  purpose  of  making  the  record.  Mr.  Smith  furn-   (debe'ne 
ished  the  forms,  and  the  forms  were  prepared  by  Mr.  Clark  and  myself,  e&se) 
The  form  there  is  in  my  hand-writing.     The  description  was  furnished  by  Examined 
the  surveyor  to  Mr.  Clark.    On  completing    these    forms    and    upon    Mr.  by  Mr- 
Smith  administering  the  necessary  affidavits  including,  I  think,  a  descrip- 
tion  of  the  property  or  sketch,  Mr.  Clark  tendered  the  applications  to  the 
Recorder ;  and  Mr.  Smith  upon  looking  at  it  said,  "I  can  not  take  records  of 
claims  on  Cobalt  Lake."    Mr.  Clark  asked  him  why.    He  said  that  he  had 
instructions  from  the  Department  not  to  do  so.    Mr.  Clark  said  that  instruc- 
tions from  the  Department  were  of  no  use,  that  he  must  record  the  claim. 

•_'()  MR.  OSLER:  I  don't  know  just  how  far  all  this  is  evidence  against  us. 
There  is  no  foundation  for  it. 

MR.  BRADFORD:    I  am  going  to  ask  to  have  this  taken  anyway. 
MR.  OSLER  :    T  suppose  Mr.  Cooke  will  let  it  be  taken  subject  to  the  ob- 
jection. 

THE  COMMISSIONER:  Subject  to  the  objection.  I  would  not  take  the 
responsibility  of  ruling  anything  out  that  looks  at  all  relevant. 

Mu.  OSLER:  I  merely  wish  to  note  the  objection  to  the  evidence  of  this 
witness  as  to  conversation  that  took  place  between  Mr.  Clark  and  the  Re- 
corder. 

:;o  86.  MR.  BRADFORD:  Q.  Go  on,  Mr.  Green?  A.  Discussion  took  place 
between  Mr.  Clark  and  Mr.  Smith,  and  Mr.  Smith  was  asked  by  Mr.  Clark 
to  produce  what  instructions  he  had.  He  could  not  find  any.  Mr.  Clark 
told  him  that  any  mere  instructions  which  he  might  receive  would  not  be 
any  bar  to  recording  a  claim,  that  nothing  short  of  an  order  in  council 
would  be  of  any  avail.  Mr.  Smith  said  there  might  have  been  an  order  in 
council,  and  picked  up  one  of  these  little  pamphlets  and  looked  through  it 
to  see  if  there  was  not  some  such  order  in  council.  Not  finding  any,  he 
seemed  to  be  rather  non-plussed,  and  said  that  he  could  not  understand  it, 
but  there  might  have  been  an  order  in  council  as  he  had  had  some  papers 

40  pasted  up  in  the  old  office  he  had  occupied  but  which  were  not  taken  down 
when  the  new  office  was  erected  because  they  were  pasted  tightly  to  the  wall 
and  it  would  have  torn  them  all  to  pieces  to  take  them  down,  and  there 
might  have  been  an  order  in  council  there.  In  any  case  he  showed  quite 
clearly  that  he  did  not  know  definitely  of  any  order  in  council. 

87.  Q.  Was  there  any  order  in  council  there  that  day  that  you  could 
n?    A.  There  was  no  order  in  council  there.     Mr.  Clark  and  I  assisted 
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him  in  the  search ;  we  looked  at  the  wall  where  he  turned  to  see  if  there  was 
something,  and  there  was  nothing  there. 

88.  Q.  Was  there  any  order  in  council  in  that  office  at  any  time  when  you 
\\civ  ihci-c  thai  you  saw  .'  A.   Never.    I  might  say  that  Mr.  Smith  said  that 
we  could  tender  the  claim  to  the  office  in  Toronto,  and  that  he  would  write 
them  about  it  the  same  day ;  and  I  think  we  left  him  the  claim  in  the  mean- 
time, but  I  am  not  positive  as  to  that.    Mr.  Clark  would  probably  remember 
it  better,  because  he  had  the  copies  and  did  the  tendering.- 

89.  Q.  Do  you  recognize  Exhibit  5  as  the  claim  that  was  tendered  to 
Mr.  Smith  at  Haileybury  1    A.  Yes.    I  think  these  were  made  out  in  dupli- 
cate. 

90.  Q.  Then  having  failed  to  get  the  matter  recorded  at  Haileybury, 
what  more  was  done,  if  anything,  to  get  the  claim  recorded  ?    A.  Mr.  Clark 
and  I  returned  to  Toronto  and  on  my  instructions   Mr.  Clark  went  to   the 
Parliament  Buildings  to  tender  the  claim ;  and  he  reported  to  me  upon  re- 
turning that  there  had  been  an  order-in-council  passed  which  he  had  learn- 
ed of  for  the  first  time  up  there  at  the  Parliament  Buildings,  and  that  the 
Department  refused  to  accept  the  claim. 

91.  Q.  Was  there  any  offer  made  on  your  part  to  prove  these  facts  to 
the  Government?    A.  There  was. 

92.  Q.  With  what  action  on  the  part  of  the  Government  ?    A.  That  no 
opportunity  was  given  us  to  prove  these  facts. 

MR.  OSLER  :    You  have  not  fixed  the  date  of  that. 

MR.  BRADFORD  :    I  was  going  to  ask  you  to  assist  me  in  that. 

93.  Q.  About  what  time  was  it  when   the  application   to   record  was 
made  at  Toronto?    A.  That  was  about  the  9th  of  March,  immediately  on 
returning  from  Cobalt  or  Haileybury. 

94.  Q.  Do  you  remember  about  when  it  was  that  you  asked  the  Govern- 
ment to  give  you  an  opportunity  to  prove  these  facts  ?   A.  I  cannot  remem- 
ber exactly.  30 

95.  Can  you  tell  me  near  the  time  ?    A.  There  was  correspondence.    If 
you  have  that  I  can  refresh  my  memory. 

!)(>.  (  K'eails  letter  of  March  loth,  written  by  solicitors  to  the  Minister 
of  Mines)  A.  I  remember  that  letter  being  written.  The  correspondence 
was  all  gone  over  by  me  before  being  sent,  and  I  kept  in  very  close  touch 
with  the  whole  matter  at  that  time,  and  a  great  deal  of  effort  was  put  forth 
to  get  the  Government  to  give  a  fair  hearing  of  the  whole  matter  on  its 
merits ;  but  we  never  succeeded  in  getting  a  fair  hearing. 

MR.  OSLER :    That  is  all  subject  to  the  same  objection. 

97.  MR.  BRADFORD:    Q.  Was  any  offer  made  to  prove  these  facts  on  40 
oath?    A.  There  was. 

98.  Q.  About  when?    A.  There  is  another  letter  here,  written  later  on 
(reads  from  letter).    What  do  you  say  about  what  date  that  offer  was?  A. 
About  the  23rd  of  June. 

99.  Q.  Was  any  £>ffer  made  subsequently  that  you  know  of  ?  A.  There 
was. 

100.  Q.  To  prove  this  under  oath  ?    A.  There  was. 
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101.  Q.  Do  you  remember  about  when  that  was?      A.  There  was  an 


offer  made  at  an  interview  which  I  and  my  counsel  had  with  the  Govern-      in  the 
ment.  High 

102.  Q.  What  member  of  the  Government?    A.  With  the  whole  cabi-    Court  °f 
net.  J^tice. 

103.  Q.  Do  you  remember  about  when  that  was?      A.  Have  you  the      #0  12 

date  ?  Evidence  of 

104.  Q.  That  would  be  about  October,  I  think?    A.  No.  w.  j. 

105.  Q.  Was  it  later  than  that?    A.  That  was  in  November.  Green, 
1.0          106.  Q.  What  was  the  result  of  that  offer  on  your  part  or  on  the  part  (de  hene 

of  the  Company?    A.  I  attended  before  the  cabinet  by  appointment,  to-  £S3' 
gether  with  my  counsel  Mr.  C.  H.  Ritchie,  K.C.,  and  others,  and  made  a  ^ 
statement  on  the  facts  to  the  cabinet.    I  think  all  the  members  of  the  cab-  Mr.  Brad- 
inet  except  possibly  one  or  two  were  there.      In  addition  to  the  facts  of  ford, 
the  case,  Mr.  Ritchie  stated  to  the  Government  that  it  was  his  opinion  that  —continued 
Cobalt  Lake  was  open  for  exploration  at  the  time  the  discovery  was  made 
and  was  wilfing  to  stake  his  reputation  on  the  matter.    Mr.  Smith  the  Min- 
ing Recorder  was  present  at  that  meeting ;  and  Mr.  Smith  said  he  would 
like  to  ask  me  a  few  questions.    The  Government  would  not  permit  that.  I 
'20  I  offered  there  to  be  examined  under  oath  there  or  at  any  time  they  wished  ( 
for  the  purpose  of  proving  exactly  what  we  had  done ;  and  that  was  refus- 
ed, Mr.  Whitney  saying  he  had  no  power  to  order  anyone  to  submit  them- 
selves to  examination,  but  we  did  not  hear  Mr.   Smith's  statement  of  the 
facts  as  he  gave  them  to  the  Government.    It  was,  you  might  say,  an  ex 
parte  hearing,  and  we  had  no  opportunity  of  answering  anything  he  had 
to  say  whereas  he  was  present  and  heard  our  statement  of  facts.    So  that 
we  never  had  a  fair  presentation  of  the  case.     We  always  felt  that  if  we 
had  had  that  the  Government  would  have— 

MR.  OSLER  :    All  this  is  very  irrelevant,  because  your  claim  is  based  on 
30  the  facts  that  you  state. 

MR.  BRADFORD  :    I  am  not  going  to  ask  anything  more  about  it. 

MR.  OSLER  :  I  shall  object  at  the  trial  to  these  answers,  as  I  have  al- 
ready. My  objection  covers  all  the  evidence  from  the  time  of  the  offering 
to  record  the  staking,  because  I  say  it  has  nothing  to  do  with  this  action. 

THE  COMMISSIONER  instructs  Mr.  Osier's  objection  to  be  noted. 

107.  MR.  BRADFORD.:    Q.  I  want  to  ask  you,  Mr.  Green,  as  to  the  diffi- 
culty of  making  such  a  discovery  as  that  made  by  you  ?    A.  I  should  say 
that  there  was  a  great  deal  of  difficulty. 

108.  Q.  In  what  way?  A.  We  were  located  on  the  ice,  two  hundred  and 
40  fifty  feet  from  the  shore.    The  vein  was  apparently  not  visible  from  the 

shore,  and  that  was  Major  Gordon's  opinion.  Major  Gordon  had  undoubt- 
edly some  knowledge  on  which  he  based  his  calculations  as  to  where  to 
strike  that  vein.  I  don't  know  exactly  what  those  calculations  were,  but 
the  drill  had  to  be  put  down  in  a  depth  of  thirty  or  forty  feet  of  water  and 
I  understood  there  was  twenty  or  twenty-five  feet  of  soft  mud  under  that, 
at  an  angle  in  which  the  pipe  would  get  bent  as  it  went  down,  and  I  would 
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RECORD,  gay  it  was  a  matter  of  some  difficulty  to  get  a  drill  to  run  at  that  angle  un- 
der  these  conditions.    Moreover,  the  scientific  knowledge  necessary  to  find 
"/('  uh      that  vein  seemed  necessarily  great. 

Court  of  109.  Q.  Do  you  know  whether  or  not  the  vein  as  found  in  the  lake  was 

Justice,     a  direct  continuation  of  a  vein  directly  opposite  on  the  shore  ?    A.  Major 
Gordon  said  not. 

110.  Q.  Do  you  know  that?    A.  Of  my. own  knowledge  I  can  not  say. 

111.  At  any  rate  it  involved  the  expenditure  of  a  good  deal  of  time  and 
money?    A.  It  did. 

H2.  Q.  Did  you  pay  any  money  to  the  Government  for  a  patent  of  10 
that  land?    A.  I  did. 
Examined  113.  Q.  Do  you  know  how  much?    A.  I  think  seventy  dollars. 

114.  Q.  Do  you  recognize  this  as  the  receipt?    A.  I  do. 
Jj£.Bl  Receipt  marked  Exhibit  6. 

— continued          115.  Q.  Did  you  take  any  steps  to  notify  the   Government  that  you 
were  willing  to  perform  the  working  conditions?    A.  I  did. 

116.  Q.  What  steps  did  you  take  ?    A.  A  letter  was  written  to  them  to 
that  effect. 

117.  Q.  About  when,  do  you  know?      A.  I  don't  remember  the  exact 
date.  20 

118.  Q.  And  you  always  have  been  willing  to  do  that  ?    A.  I  have. 

119.  Q.  Up  till  the  time  you  made  the  assignment?    A.  Yes. 

120.  Q.  You  assigned  your  claim  to  the  Florence  Mining  Company  ? 
A.  I  did. 

121.  Q.  Do  you  remember  about  what  time  it  was  ? 
MR.  OSLER:    April. 

WITNESS:    The  llth  day  of  April,  1906. 

122.  MR.  BRADFORD  :    Q.  You  recognize  this,  Exhibit  7,  as  the  transfer  ? 
A.  I  do. 

Transfer  marked  Exhibit  7.  30 

123.  Q.  Transfer  or  assignment  from  Mr.  Green  to  the  Florence  Min- 
ing Company  of  this  mining  claim.    Was  any  notice  given  to  the  Depart- 
ment of  that  assignment?    A.  There  was. 

124.  Q.  On  the  18th  of  April — see  if  this  brief  will  help  you  to  fix  the 
time—     A.  There  was  a  letter  sent  by  me  to  the  Inspector  of  the  Temis- 
caming  Mining  Division  at  Haileybury  on  the  18th  of  April;  and  also  one 
of  the  same  date  to  the  Honorable  tho  Minister  of  Lands  and  Mines,  noti- 
fy in;--  of  ii iy  transfer  to  rlic  Florence  Mining  Company  of  the  mining  loca- 
tion. 

125.  Q.  Do  you  recognize  this  agreement   dated   the   llth   of  April,  40 
1906?    A.  Yes.  This  is  an  agreement  between  me  and  the  Florence  Mining 
Company  of  that  date. 

Agreement  marked  Exhibit  8. 
A  piece  of  core  made  by  a  diamo  nd  drill  is  put  in,  Exhibit  9. 
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126.  Q.  You  formed  a  syndicate  for  the  specific  purpose  of  prospect-  ^f^ 
ing  Cobalt  Lake?    A.  Yes.  court  of 

127.  Q.  Of  which  Major  Gordon  and  a  number  of  other  men  were  Justice. 
members?    A.  Yes. 

128.  Q.  Including  yourself?     A.  Yes.  N°-  12. 

129.  Q.  The  other  men  were  J.  M.   Smith,   Controller  Toronto   Street  Evidence  of 
Railway;  A.  L.  Eastmure,  of  Eastmure  &  Lightbourn;  F.  G.  Lightbourn,  ^ireen 

of  the  same  firm ;  J.  H.  H  viand.  Manager  of  the  Standard  Bank;  G.  W.  Ir-  (ae  be'ne 
10  win,  Customs  Broker;  H.  E.  Strathy;   A.  D.  Crooks,   Dr.   Mackenzie,   Dr.  esse) 
Macpherson,  Professor  Bain,  Major  Gordon?    A.  Yes  and  others.  Cross-ex- 

130.  Q.  With  that  object  in  view  you  went  to  the  Parliament  Build-  amined  bv 

ingS?     A.    Yes.  Mr.Osler. 

131.  Q.  Major  Gordon  had   given  you  your  information  on  Cobalt 
Lake?    A.  Yes. 

132.  Q.  And  as  you  said,  you  went  to  the  Parliament  Buildings  to  gen- 
erally post  yourself  ?    A.  Yes. 

133.  Q.  Because  you  intended  to  go  after  other  claims  as  well?      A. 
Yes,  and  to  generally  post  myself  on  the  conditions.  We  were  going  to  pros- 

'20  pect  Cobalt  Lake;  I  wanted  to  know  exactly  how  to  stake  a  claim  and  what 
to  do  and  all  about  it. 

134.  Q.  When  you  went  to  the  Parliament  Buildings  you  did  not  see 
the  Minister  or  his  deputy?    A.  No. 

135.  Q.  You  saw  a  clerk  in  the  office,  a  Miss  Moffatt  ?    A.  Yes.    I  did 
not  think  it  was  necessary  to  see  anybody  who  was  appointed  to  give  out 
the  information. 

136.  Q.  You  did  not  make  any  enquiry  at  that  time  as  to  whether  or 
not  Cobalt  Lake  was  open?    A.  No. 

137.  Q.  You  did  not  make  any  special  enquiry  about   Cobalt  Lake? 
30  A.  No. 

138.  Q.  You  simply  asked  for  the  literature  they  had  ?    A.    Yes. 

139.  Q.  And  all  information  ?    A.  Yes. 

140.  Q.  About  the  township  of  Coleman?    A.  Yes. 

141.  Q.  And  you  made  no  enquiry  about  orders  in  council?    A.  No. 

142.  Q.  Have  yoii  any  mark  in  Exhibit  1  to  identify  it  as  being  the 
one  yon  received  at  the  time?    A.  All  the  underlining  is  mine. 

1  1:5.  (t).  Was  that  all  underlined  at  the  time?  A.  Yes;  it  was  under- 
lined when  I  read  it,  shortly  after  getting  it. 

144.  Q.  What  made  you  underline  the  order  in  council  of  the  30th  Oct- 
40  ober  ?  A.  My  practice— 

1 15.  Q.  Not  your  practice,  but  why  did  you  underline  that?  Don't  you 
think  yon  underlined  that  at  a  later  date?  A.  No,  it  was  all  underlined  at 
the  time.  When  I  first  get  anything  of  that  kind  I  always  underline  it;  I 
get  it  to  memory  better  then. 

146.  Q.  Then  you  went  to  Haileybury  and  saw  a  person  in  the  Records 
office?  A.  Yes. 
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148.  Q.  You  simply  asked  for  a  map  of  the  township  of  Coleman  ?  A. 
For  a  map  of  the  township  of  Coleman,  showing  what  claims  were  open  or 
applied  for. 

149.  Q.  You  asked  specially  about  the  applications  for  claims?    A.  I 
asked  for  a  map,  as  I  had  been  told  in  Toronto   that  I  would  get    a  map 
showing  the  claims  that  were  applied  for. 

150.  Q.  Do  you  remember  the  words  you  used  to  this  person  at  Hailey- 
bury?    A.  Not  exactly.  10 

151.  Q.  I  suppose  they  handed  you  out  just  an  office  map  from  the 
bundle  of  maps?    A.  This  young  lady  told  me  that  they  made  up  these 
maps  fresh  every  two  or  three  days  and  handed  them  out,  and  there  was 
every  reason  why  I  should  believe  that  everything  there  represented  was 
correct. 

1  ">±  Q.  Then  you  understood  that  these  maps  were  made  up  every  two 
or  three  days?    A.  Yes. 

153.  Q.  Did  you  enquire  then  whether  any  change  had  been  made  since 
that  map  had  been  made  up  ?    A.  I  remember  one   thing  I  said  to  her,  I 
said,  "Is  this  up  to  date,"  and  she  said,  "Yes."    I  had  in  my  mind  the  pos-  20 
sibility  of  a  discovery  between  the  time  that    Gordon  understood    it  was 
open  and  the  time  that  I  applied,  and  I  verified  it  in  that  way. 

154.  Q.  Did  you  ask  her  to  make  certain  about  it  ?    A.  About  which  ? 

155.  Q.  About  its  being  up  to  date,  there  being  no  applications  in  since 
it  was—     A.  I  merely  asked  the  question,  "Is  this  up  to  date?"    And  she 
said,  "Yes." 

156.  Q.  And  she  told  you  a  minute  before  that  it  was  made  up  every 
two  or  three  days  ?    A.  Yes. 

157.  Q.  You  did  not  direct  her  attention  to  Cobalt  Lake  at  all  ?      A. 
No.  30 

158.  Q.  Nor  did  you  mention  any  special  place  where  you  were  going 
to  prospect  ?    A.  No. 

159.  Q.  Then  you  obtained  your  license  at  the  same  time,  Exhibit  3? 
A.  At  the  time  I  was  there  ? 

160.  Q.  Yes?    A.  No;  that  was  obtained  on  the  morning  of  the  7th 
March. 

161.  Q.  What  date  was  it  that  you  were  there?    A.  The  first  time? 

162.  Q.  Yes?    A.  About  the  1st  of  February. 

163.  Q.  And  you  started  prospecting  on  that  date  ?    A.  Yes. 

164.  Q.  What  were  your  first  operations;  to  work  the  diamond  drill?  40 
A.  To  work  the  drill,  with  a  small  house  over  it,  similar  to  the  place  we 
are  in  now. 

165.  Q.  Then  Major  Gordon  selected   the  place  where   the   diamond 
drill  was  to  be  put  down?    A.  He  did. 

l(i(3.  Q.  He  was  employed  by  the  syndicate?    A.  He  was. 
167.  Q.  And  you  don't  know  from   what   observations   he   based   his 
choice  of  position?    A.  I  do  not. 
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168.  Q.  The  drill  was  put  there  for  the  purpose  of  prospecting  Cobalt 


Lake?    A.  It  was.  in  the 

169.  Q.  As  v,m  knew.'    A.   Yes.  High 

170.  Q.  And  you  proceeded  with  that  until  the  7th  of  March  ?    A.  Yes.    Coun  °f 

171.  Q.  Working  day  and  night,  or  just  day?    A.  There  was  no  work     Justlce- 
done  there  at  night  while  I  was  there.  No  12 

172.  Q.  And  on  the  7th  of  March  you  struck  through  a  vein  of  calcite,  Evidence  of 
bearing  silver  ?    A.  Yes.  w.  j. 

173.  Q.  The  core  was  brought  up  by  water  in  the  usual  way?    A.  Yes;  ^reen, 
10  that  is,  the  cuttings. 

174.  Q.  The  core  of  the  diamond  drill  ?    A.  The  core  was  brought  up  crow-ex- 
in  the  barrel,  as  it  usually  is,  unless  it  grinds  up,  when  the  water  forces  it  amint.,M)v 
out  in  the  form  of  cuttings.    There  was  a  piece  of  core  came  up  in  the  bar-  Mr.  Osier, 
rel,  and  the  cuttings  as  well.  —continued 

175.  Q.  Mr.  Clark  just  happened  to  be  at  Cobalt  when  the  discovery 
was  made  ?    A.  No,  he  came  up  there ;  we  expected  that  about  that  time  we 
would  have  something,  from  the  Appearance  of   things,  and   we   sent  for 
him. 

176.  Q.  What  appearance  led  you  to  suppose  that  ?   A.  Well,  the  char- 
-20  acter  of  the  rock. 

177.  Q.  You  had  only  been  in  the  rock  how  many  days?    A.  I  can't 
say  that  exactly  now. 

178.  Q.  A  very  short  time?    A.  It  was  Gordon's  opinion  that  we  were 
very  close  to  a  discovery,  and  we  wired  to  Clark  to  come  up. 

179.  Q.  As  soon  as  the  cuttings  were  brought  to  the  surface  and  you 
knew  you  had  struck  silver,  you  proceeded  to  survey  and  stake  a  claim? 
A.  Yes. 

180.  Q.  That  same  day?    A.  Yes. 

181.  Q.  You  drove  a  discovery  post,  you  say,  on  the  ice?    A.  Yes. 
30          182.  Q.  A  wooden  post?    A.  A  wooden  post. 

183.  Q.  About  four  feet  long?   A.  Yes. 

184.  Q.  How  was  it  marked ?    A.  It  was  marked     "Discovery  post," 
my  name,  and  my  license  number,  and  the— 

185.  Q.  And  the  what?     (Witness  takes  up  the  pamphlet.) 

186.  Q.  Hold  on  (witness  puts  pamphlet  down).    A.  My  recollection  is 
that  that  is  all  that  was  on  it;  but  I  was  particular  to  see  that  it  wasac- 
cprdmg.t.n  thp  regulations,  i, 

"~T87.  Q.  1  lad  you  your  regulations  in  your  hands  at  the  time  of  making      /( 
this  ?    A.  No,  not  at  the  very  time ;  it  was  zero  weather. 

40  188.  Q.  It  is  your  recollection  that  you  had  everything  according  to 
the  regulations,  that  you  are  able  to  speak  from,  but  you  cannot  remember 
.•mythiiiii  I'm-ilier  on  the  |><>sl  than  what  you  have  said ?  A.  I  can  remember 
that  the  discovery  post  was  marked  "Discovery  post,  W.  J.  Green  miner's 
license  number  1346,"  I  think  that  is  all.  If  there  was  anything  more  I 
have  forgotten  it. 

189.  Q.  Who  marked  the  post?  A.  I  think  I  did  my  self,  but  I  won't  be 
positive. 
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190.  Q.  Then  who  showed  you  where  to  plant  that  discovery  post  ?    A. 
Gordon. 

191.  Q.  He  showed  you  where  to  plant  it?    A.  He  did. 

192.  Q.  So  far  as  you  knew  it  might  have  been  twenty  feet  from  the 
vein ;  is  that  right  ?    A.  It  might. 

193.  Q.  And  the  post  was  simply  planted  on  the  ice,  did  not  go  through 
the  ice  1   A.  No  it  did  not  go  through  the  ice.    I  remember  Gordon  measur- 
ing off  from  the  drill  casing  a  certain  distance,  and  explaining  to  me  that  at 
that  angle  that  would  bring  it  to  a  certain  point,  and  I  took  his  calculation 

as  correct.  10 

194.  Q.  He  pointed  out,  and  you  planted  the  post.    Then  what  did  you 
do  next ;  proceed  to  plant  the  other  four  posts  ?    A.  Yes. 

195.  Q.  Which  one  did  you  plant  first  ?   A.  The  one  on  the  shore  oppo- 
site— 

196.  Q.  Opposite  the  town?    A.  I  won't  be  positive  as  to  that. 

197.  Q.  You  cannot  tell  ?    A.  No,  the  surveyor  surveyed  the  claim  out, 
and  just  as  to  when  the  posts  were  put  down— 

198.  Q.  They  were  put  down  that  night  ?      A.    Oh  yes,  they  were  put 
down  that  night ;  everything  was  completed  that  night ;  but  at  one  time  I 
was  at  one  end  of  the  claim  doing  something  on  instructions  from  the  sur-  -20 
veyor,  and  another  end  another  time,  so  that  I  did  not    follow  the  exact 
operations  in  succession. 

199.  Q.  You  depended  for  that  part  of  your  affidavit  for  discovery  on 
the  surveyor,  as  to  the  description  and  so  on  ?   A.  Yes.    I  carried  the  chain 
part  of  the  tune. 

200.  Q.  Then  four  corner  posts  were  driven ;  what  marking  had  they 
on  them ;  take  Number  one  post  first,  what  marking  had  it  ?    A.  I  am  not 
sure  whether  we  had  the  name  of  .the  claim  on  the  post  or  not,  but  in  any 
case  there  would  be  Number  one  post  W.  J.  Green  miner's  license  number 
1346.  30 

201.  Q.  That  was  on  Number  1  posi  (    \.   Yes. 

202.  Q.  And  the  Number  1  was  on  which  side  of  the  post — north,  east, 
south  or  west?    A.  I  don't  remember  now. 

203.  Q.  Then  those  four  posts  were  planted  on  the  ice?    A.  Yes. 

204.  Q.  With  stones  around  them  ?    A.  Yes. 

205.  Q.  And  you  were  up  there  after  the  ice  went  out?    A.  Yes. 

206.  Q.  How  soon  after  the  ice  went  out ;  in  May  ?    A.  About  May. 
2<>7.  Q.  And  the  posts  lind  u'one  then?     A.  I  did  not  search  to  see 

whether  they  had  or  not. 

208.  Q.' Were  you  in  Cobalt?    A.    Yes.  40 

209.  Q.  Were  you  down  near  the  lake  ?    A.  No. 

210.  Q.  You  did  not  go  down  to  look  at  the  place?    A.  No,  any  more 
than  I  noticed  in  a  casual  way  that  the  house  had  gone. 

211.  Q.  You  would  have  seen  the  posts  if   they  had   been  left   on  the 
shore  of  the  lake  ?    A.  No,  because  I  was  not  on  the  shore  of  the  lake. 

212.  Q.  But  on  the  shore  next  the  town  ?   A.  No,  I  would  not  necessar- 
ily have  noticed. 
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213.  Q.  You  did  not  look,  anyway,  to  see  ?    A.  No.  RECORD. 

214.  Q.  These  four  corner  stakes  did  not  go  through  the  ice  ?    A.  No.       - 

215.  Q.  So  that  they  just  lay  in  holes  in  the  ice,  with  stones  around 


their  base  to  support  them  ?    A.  Yes.  Cot^t  Of 

216.  Q.  Where  did  you  get  the  stones  ?    A.  Prom  the  shore.  Justice. 

217.  Q.  Wasn't  the  shore  covered  with  snow?    A.  No,  we  got  the  stones 

next  the  railway.    There  were  mounds  around  each  stake  supporting  it.  No-  12- 

218.  Q.  That  is  the  way  they  were  supported  ?    A.  We  dug  into  the  ice  ^k'ence  of 
a  little  way  with  the  axe,  and  put  the  stake  in  and  piled  up  stones  to  support  Gre^n 

10   it.  (debene 

219.  Q.  You  did  not  put  any  stone  monument  around  the  border  of  the  esse) 
lake  or  across  the  lake  on  the  lines  of  the  claim?    A.  I  don't  think  so.  Cross-ex- 

220.  Q.  You  would  have  known  it  if  there  had  been?      A.  I  think  I  amirredby 

WOUld.  -continued 

221.  Q.  Did  you  drive  any  other  posts  besides   these  five    anywhere? 
A.  I  am  not  sure  whether  there  were  any  witness  posts  or  not,  if  so,  that 
would  be  done  when  they  were  running  the  lines  around  Avhen  I  would  not 
be  there. 

222.  Q.  But  if  there  are  any  you  don't  know?    A.  I  don't  know. 

20          223.  Q.  And  you  don't  know  what  the  surveyor  tied  his  survey  up  to? 
A.  No. 

224.  Q.  Have  you  ever  asked  him  for  any  field  notes  or  anything?    A. 
No. 

225.  Q.  Has  Major  Gordon   ever    given  you  any  intimation  that  he 
knew  where  it  was  tied  up  to  ?    A.  No. 

226.  Q.  Then  you  went  over  the  next  morning  after  the  discovery  to 
Haileybnry?    A.  Yes. 

227.  Q.  And  offered  your  claim  for  record  to  Mr.  Smith?    A.  Yes. 

228.  Q.  And  he  at  once  told  you  that  there  was  an  order  in  council  or 
:30  something  that  prevented  him  from  recording  it?      A.    He  did  not  put  it 

that  way;  he  didn't  know  anything  about  the  order  in   council  until   Mr. 
Clark  told  him. 

229.  Q.  But  he  knew  that  there  was  something  to  prevent  him  record- 
ing it?  A.  Yes,  he  said  he  had  instructions  not  to  record  claims  on  Cobalt 
Lake. 

230.  Q.  Had  you  ever  heard  any  discussion  about  Cobalt  Lake  during 
all  that  time?    A.  No. 

MR.  BRADFORD  :    Do  you  mean  about  being  closed  ? 
MH.  OSLER:    I  put  it  generally. 

4"          2:51.  Q.  T  suppose  they  would  not  record  your  transfer  either?    A.  I 
don't  know  as  to  that.    I  was  not  present. 

232.  Q.  You  did  not  tender  the  transfer  yourself  ?    A.  No. 

233.  Q.  You  have  never  performed  any  working  conditions  on  it  ?    A. 
No,  we  offered  to. 

234.  Q.  To  whom  ?    A.  To  the  Government. 

235.  Q.  But  you  never  actually  performed  any  ?    A.  No. 
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236.  Q.  Was  the  reply  in  the  form  of  a  letter?    A.  I  think  it  was. 

237.  Q.   It  was  not  verbal,  anyway?    A.  No. 

238.  Q.  Have  you  ever  been  up  to  Cobalt  since  May  of  last  year?    A. 
I  was  there  in  July. 

L'::9.  Q.  Were  the  stakes  there  then?    A.  Didn't  look. 

240.  Q.  Then  as  to  the  drilling ;  there  was  about  thirty  feet  of  water  ? 
A.  I  think  so. 

241.  Q.  Twenty  feet  of  mud?    A.  Twenty  or  25;  I  think  twenty-five. 

242.  Q.  Then  you  would  have  only  fifteen  feet  of  rock  ?    A.  Yes. 

243.  Q.  And  in  the  fifteen  feet  of  rock  you  struck  the  ledge  or  vein?  10 
A.  Yes. 

244.  Q.  And  you  would  estimate  the    difficulties   of   the    engineering 
purely  from  a  layman's  point  of  view?    A.  Yes. 

245.  Q.  That  is.  the  difficulty  of  operating  a  diamond  drill  at  that 
depth  and  under  those  circumstances?    A.  Yes,  although  I  would  have  said 
that  the  greater  difficulty  was  in  finding  the  vein  in  such  a  position. 

246.  Q.  That  is  another  point.    I  was  only  asking  you  as  to  the  diffi- 
culty of  operating  your  apparatus.    Then  up  to  the  time  you  transferred 
your  rights,  whatever  they  may  have  been,  to  the   Florence  Company,  the 
(lovermnent  had  rci'rsed  to  allow  your  claim  I    A.  They  had—  -0 

247.  Q.  And  you  transferred  only  what  right  you  had?    A.  Yes. 

248.  Q.  There  is  no  doubt  about  it,  that  you  are  the  man  who  made  the 
discovery,  if  anyone  did?     A.  I  beg  pardon? 

249.  Q.  You  are  the  man  who  made  the    discoverv    if    anyone    did? 
A.  Yes. 

250.  0.  No  one  else  can  claim  discovery  on  that?    A.  No. 

251 .  Q.  Whv  did  vou  tender  seventy  dollars  for  the  Patent  ?  A.  That 

«•  • 

was  on  advice  of  Solicitor. 

252.  Q.  You  were  aware  having  read  these  regulations  carefully,  that 
you  could  not  secure  the  Patent  until  working   conditions  had   been  com-  :50 
plic-l  with?     A.  Yes.  -MiiM  n:>t  procure  it. 

253.  Q.  So  that  the  tender  of  the  money  was  premature  in  any  event, 
even  if  your  tender  had  been  allowed. 

Mn.  BRADFOHD:  That  is  a  question  of  law,  isn't  it? 
Mu.  OSLKK:  I  am  asking  whether  he  knows  that  it  was?    A.  Ordinar- 
ily the  working  conditions  would  be  performed  first. 

254.  Q.  Tn  other  words  the  regulations  specifically  provide  that  after 
working  conditions  which  are  set  out   are    performed    you    may  obtain  a 
Patent  upon  paving  a  fee  and  so  on?    A.  Yes. 

'J •"),">.  ().  And  those  working  conditions  had  not  to  your  knowledge  been  40 
performed  when  you  tendered  the  money.?      A.  They   had   not  been   per- 
formed. 

L'.~>(i.  Q.  And  the  acceptance  and  holding  of  that  money  in  ordinary  cir- 
cumstances would  not  have  been  looked  on  by  you  as  binding  on  the  Gov- 
ernment, compelling  them  to  give  a  Patent?  A.  That  is  a  question  of 
law  again. 
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257.  Q.  I  am  asking  how  you  would  look  at  it  ?    A.  We  applied  to  have 
the  privilege  of  performing  the  working  conditions — 

258.  Q.  Wait  a  minute.  What  I  am  asking  is  this.    Suppose  you  had  in 
the  ordinary  course  of  events  staked   out  your  claim,  and  without  per- 
forming  working  conditions  had  sent  in  your  money  to  the  Department, 

and  they  had  held  it,  would  you  consider  that  that  entitled  you  to  the      x,o.  12. 
land,  to  the  Patent  ?  A.  I  have  forgotten  now  what  discussion  Mr.  Clark  Evidence  of 
and  I  had  on  the  subject. 

259.  Q.  You  paid  it,  in  other  words  to  strengthen  your  easel  (defoene 
10          MR.  BRADFORD:  To  protect  his  interests.                                                    esse) 

WITNESS  :  That  is  a  better  way  of  putting  it :  to  protect  our  interests.  Cross-ex- 
We  were  pressing  for  the  privilege  of  performing  the  working  conditions,  amined  by 
whereas  the  Government  said  they  would  arrest  us  if  we  went  back  there.  Mr-  Osier 

MK.  OKI.KH:  I  don't  know  that  that  is  evidence. 

260.  Q.  You  made  your  discovery  on  the  7th  of  March;  what  day  did 
you  begin  to  suspect  that  silver  was  there ;  first,  what  time  on  the  7th  did 
you  discover  it?    A.  About  four  o'clock. 

261.  Q.  Then  when  did  you  wire  Mr.  Clark?  A.  I  have  forgotten  now. 

262.  Q.  Was  it  on  the  day  before,  the  6th?    A.  I  cannot  say. 

-0  263.  Q.  Surely  you  can  remember  when  you  were  first  certain  that  sil- 
ver was  there,  from  what  Major  Gordon  said?  A.  You  mean  to  say  that  the 
indications  were  strong  of  getting  the  vein  quickly? 

264.  Q.  Such  >an  indication  that  you  could  see  there  was  valuable  min- 
eral in  place  ?    A.  The  indications  on  the  6th  of  March,  the  day  previous  to 
that. 

265.  Q.  These  indications  were  sufficient  to  indicate  valuable  mineral  ? 
A.  Yes  according  to  Gordon's  judgment. 

266.  Q.  But  you  preferred  of  course  to  wait  until  you  got  the  vein  it- 
self before  making  your  application   and   affidavit?    A.  Something  that 

30  looked  like  the  wall  of  a  vein  would  not  have  been  actual  mineral. 

267.  Q.  It  would  have  assayed  many  ounces  to  the  ton?    A.  I  have  as- 
sayed such  in  British  Columbia  without  results ;  I  have  had  no  experience 
in  Cobalt. 

268.  Q.  But  Major  Gordon  apparently  was  satisfied  that  you  were  go- 
ing to  make  a  discovery?    A.  He  was  satisfied  from  the  very  outset,  and  we 
had  implicit  faith  in  him. 

269.  Q.  Perhaps  I  had  better  put  it  in  another  way.  You  had  not  suffi- 
cient personal  experience  to  know  that  the  walls  of  a  vein  within  several 
feet  carry  sufficient  silver  to  pay?    A.  No. 

40          270.  Q.  You  don't  know  that?    A.  T  don't  know  that. 

271.  Q.  You  don't  know  that  the  sidewalls  of  the  vein  for  one  or  two 
feet  are  impregnated  with  silver  to  such  an  extent  as  to  make  it  paying 
ore?  A.  No,  T  have  seen  since  Cobalt  rock  that  was  not  strictly  vein 
matter  which  was  said  to  carry  values ;  but  at  that  time  I  had  no  experi- 
ence of  Cobalt  whatever. 
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272.  Q.  You  did  not  assay  any  of  these  drillings  ?    A.  No,  it  was  not 
necessary:  it  showed  there. 

273.  Q.  Did  you  make  personal  application  for  the  Florence  Mining 
Company's  license?    A.  No,  had  nothing  to  do  with  it. 

274.  Q.  Do  you  know  when  it  was  got  ?    A.  Know  nothing  about  it, 

275.  Q.  You  don't  know  where  it    was    got,    or   anything   about   it? 
A.  Nothing  whatever  about  it. 

276.  Q.  You  made  personal  application  for  your  own  license?  A.  I  did. 

277.  Q.  When  ?    A.  On  the  morning  of  the  7th  March.  (License  handed 

to  Mr.  Osier.)  10 

278.  Q.  Was  that  after  the  arrival  of  Mr.  Clark?    A.  Which? 

279.  Q.  The  application  for  your  license?  A.  No;  I  think  I  went  up  to 
Haileybury  and  got  the  license  first. 

280.  Q.  You  went  up  to  Haileybury  on  the  morning  of  the  7th  ?  A.  Yes. 

281.  Q.  And  then  you  came  down  and  you  met  him  ?  A.  At  the  station  ? 

282.  Q.  Yes,  at  Cobalt?    A.  I  drove  lip. 

283.  Q.  What  time  did  you  leave  Cobalt?      A.  I  think  about  nine 
o'clock  in  the  morning. 

284.  Q.  And  you  got  back — ?    A.  T  was  back  in— 

285.  Q.  What  time  did  you  get  to  Haileyburv  ?    A.  In  about  an  hour  •_>(> 
from  that  time;  I  presume  about  ten  o'clock  in  the  morning. 

286.  Q.  About ;  and  you  took  your  license.  Did  you  go  up  for  anything 
else?    A.  No. 

287.  Q.  And  you  got  back  about  eleven  o'clock  and  met  Mr.  Clark;  and 
did  you  go  over  then  to  the  drill  ?    A.  Yes. 

288.  Q.  And  had  they  stopped  drilling  at  that  time?    A.  No.  thev  were 
still  working.    I  can't,  say  as  to  when  T  was  away,  but  they  were  drilling 
when  T  got  back,  and  the  mineral  was  broneht  up  while  T  was  there. 

289.  Q.  That  would  be  about  eleven  o'clock  ni  the  morninsr.  A.  No.  the\- 
were  drilling  when  T  got  back;  I  don't  know  what  time  I  got  back.    T  met  :}o 
Mr.  Clark  at  the  station. 

290.  Q.  He  could  only  come  at  two  o 'dock?    A.  Yes. 

291.  Q.  So  that  you  must  have  been  Ion erer   at    Haileybury   than    you 
thought?    A.  I  think  I  got  back  to  the  house  on  the  ice  in  time  for  dinner. 

292.  Q.  And  then  you  went  over  and  met  Mr.  Clark?    A.  Then  T  went 
over  and  met  Mr.  Clark. 

293.  Q.  Did  they  stop  work  for  dinner?    A.  Yes.  thev  always  did. 

294.  O.  Did  they  lift  the  core  at  dinner  f;nie  ?     \.  Not  necessarily. 

295.  Q.  Did  thev  on  that  occasion?    A.  They  lift  the  core  about  every 
two  or  three  feet  of  drilling.  40 

296.  Q.  When  did  they  lift  the  core :  about  four  o'clock,  when  you  made 
the  discovery?    A.  I  cannot  say  definitelv  as  to  that. 

297.  Q.  How  do  you  fix  four  o'clock  for  the  discovery;  did  vou  lift  the 
core  then  '.     A.  It  may  have  been  three  o'clock.     T  fixed  the  time  at  four 
o'clock  because  in  the  interval  T  had    examined    the    cuttinirs   thoroughly 
under  the  microscope,  so  that  there  could  be  no  question  about  that  being 


* 

valuable  mineral.    It  might  have  been    half-past    three.      The  core  was  RECORD. 

pulled  out  first.  7 

298.  Q.  Then  you  saw  what  you  had  got  ?    A.  The  core  taken  out,  then  nH\ch 
the  drill  put  down  and  the  water  pressure  put  on,  and  then  the  cuttings  Court  of 
from  the  vein  were  pumped  out,  as  I  explained  in  my  examination  for  dis-  Justice. 
covery;  and  then  when  the  cuttings  were  all  pumped  out  and  in  a  pan  so 

that  we  could  examine  them  and  make  an  examination — by  that  time  it  was      No-  12- 
four  o'clock.    That  is  why  I  fix  the  time  at  four  o'clock.  ^lden' 

299.  Q.  Did  you  do  any  more  drilling  after  that  ?  A.  No,  that  finished  Green, 
10  the  drilling.  (deEe'ne 

300.  Q.  Were  you  through  the  vein  at  that  time  ?    A.  I  cannot  say  as  esse) 

to  that.  Cross-ex- 

301.  Q.  Who  would  be  able  to  say  as  to  that?    A.  Major  Gordon. 

302.  Q.  You  don't  know  whether  you  were  through  or  not?  A.  No,  for 
this  reason :  the  core  was  broken  and-  we  lost  a  large  portion  of  it  in  the 
hole.    I  should  have  explained  that  we  lost  a  part  of  the  core  which  went 
from  the  core  barrel  in  the  hole  when  we  pulled  the  core  barrel  up;  then 
\ve  put  the  chopping  bit  in  and  chopped  up  the  core  in  the  bottom  of  the 
hole,  and  pumped  it  up  in  the  form  of  cuttings,  by  water  pressure. 

303.  Q.  You  don't  know  whether  you  were  really  through  the  vein  or 
not?    A.  No. 

304.  Q.  Can  you  tell  me  how  many  feet  a  day  you  were  working  at  that 
time?    A.  It  was  very  uncertain  work. 

305.  Q.  You  did  not  keep  any  record  ?    A.  No. 

306.  Q.  Did  Major  Gordon?    A.  He  may  have  done  so.      I  was  not 
there  all  the  time. 

307.  Q.  So  that  you  cannot  tell  me  how  far  off  the  vein  you  were,  say, 
three  days  before  or  two  days  before,  or  one  day  before?    A.  No.    The 
work  was  irregular.    Accidents  of  one    kind   or   another  would  happen. 

30  Sometimes  they  were  working  and  sometimes  they  were  not  working. 

308.  Q.  The  company  allege  in  their  Statement  of  Claim  that  it  was 
represented  by  the  Ontario  Government  that  if  you  made  a  discovery  of 
valuable  ore  mineral  in  place  under  Cobalt  Lake  you  would  be  entitled  to 
it  !    A.  That  is  in  the  Statement  of  Claim. 

309.  Q.  Yes,  that  is  what  you  claim.  I  presume  that  the  only  represen- 
tations that  were  made  -to  you  were    those    you    have    already    stated! 
A.  Yes. 

310.  Q.  And  no  others?    A.  And  no  others. 

311.  Q.  With  reference  to  that  map  with  the  marks  "A"  on  it,  did  you 
40  question  her  as  to  that  at  all?    A.  I  did  not  see  the  map  at  that  time. 

It  was  pulled  out  by  the  Mining  Recorder,  Mr.  Smith,  to  Mr.  Clark  and 
myself. 

MR.  BRADFORD  :    He  is  asking  you  about  the  map. 

312.  MR.  OSLER:     Q.  Exhibit   2,  that  you  got  from  the  Recorder's 
office  at  Haileybury;  you  say  you  did  not  see  that?    A.  Oh,  I  saw  that. 

313.  Q.  Did  you  enquire  about  these  blue  "A's"  on  it;  did  you  make 
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enquiry  about  those?    A.  In  the  first  place  the  young  lady  in  Toronto  told 
me  that  I  would  find  the  map  there  marked. 

314.  Q.  But  I  am  asking  you  whether  you  made  any  enquiries  about 
these  letters  "A"?    A.  Yes,  I  asked  Miss  Smith  if  those  "A's"  referred 
to  claims  applied  for.  She  said  Yes ;  and  "L"  leased,  "P"  for  patent;  so 
that  seemed  to  be  quite  clear. 

315.  Q.  I  suppose,  like  other  people  who  were  after  something  good, 
you  were  rather  anxious  not  to  direct    her   attention    to    any    particular 
point?    A.  No,  I  had  no  such  notion  in  my  mind. 

316.  Q.  I  thought  you  said  before  that  you  did  not  want  to  let  anyone  10 
forestall  you  by  letting  them  know  what  you  were  going  to  do?    A.  That 

is  true  in  that  sense,  if  others  were  overhearing  or  anything  of  that  kind 
certainly  I  would  be  very  careful  not  to  mention  it. 

RE-EXAMINED  by  Mr.  Bradford: 

317.  Q.  When  you  went  to  Haileybury  with  Mr.  Clark  to  record  the 
claim,  was  any  objection  taken  to  the  staking  or  any  other  of  the  condi- 
tions at  that  time?    A.  No  objection  whatever. 

MR.  OSLER  :  That  surely  is  not  .re-examination  ? 

MR.  BRADFORD  :  I  think  so. 

MR.  OSLER  :  All  I  have  asked  him  is  as  to  the  staking,  which  was  what  20 
you  asked  him  in  chief. 

MR.  BRADFORD  :  It  is  as  to  some  questions  you  asked  that  I  am  asking 
this. 

(Some  further  discussion  follows.) 

318.  MR.  BRADFORD:  Q.  Was  any  objection  taken  except  the  instruc- 
tions you  had  from  Toronto  ?    A.  None  whatever. 

319.  Q.  Then  you  mentioned  in  answering    questions  of  my   learned 
friend  that  Mr.  Smith  did  not  say  anything  about  orders  in  council  till  Mr. 
Clark  told  him ?    A.  That  is  true.* 

320.  Q.  What  did  you  mean  by  what  Mr.  Clark  told  him?  A.  Mr.  Clark  30 
said  that  the  only  possible  way  that  the  claim  could  be  withdrawn  would 

be  by  Order-in-Council,  and  that  there  were  none  such. 

231.  MR.  OSLER:  Q.  That  is  at  the  time  of  attempting  to  record  the 
claim  ?    A.  Yes,  that  is  at  the  time  of  attempting  to  record  the  claim. 


I  hereby  certify  the  foregoing  to    be    the    examination    of    William 
James  Green,  taken  before  me  in  shorthand  on  the  first  day  of  May,  1907. 


Certified  to  be  a  true  copy. 

"Robert  Tyson," 

Shorthand  writer. 


'FRANK  C.  COOKE," 

Commissioner. 
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EXHIBIT  1. 

Toronto,  January  18th,  1904. 
AUBREY  WHITE,  Esq., 

Asst.  Commissioner  Crown  Lands  Dept., 
Parliament  Buildings, 

Toronto. 
Dear  Sir,— 

On  behalf  of  Mr.  William  Clarke  Chambers,  who  has  applied  for  a 
Lease  of  Location  R.L.  404,  and  who  has  also  applied  for  a  license  to  occu- 
10  py  and  mine  under  the  Road  Allowance  on  both  sides  of  the  Location,  I 
beg  to  apply  for  a  Lease  of  the  land  under  the  waters  of  Long  Lake  and 
Peterson  Lake  respectively,  lying  opposite  the  shores  of  R.L.  404,  extend- 
ing to  midchannel.  This  land  was  covered  by  the  original  application  pre- 
vious to  the  withdrawal  from  sale  under  Order-in-Council. 

I  enclose  you  Mr.  Chambers'  affidavit  showing  that  there  is  no  adverse 
claim.  Yours  truly, 

JAS.  B.  O 'BRIAN. 

PROVINCE  OF  ONTARIO 
To  WIT: 
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IX  THE  MATTER  OF  WATER   LOTS   OPPOSITE   MINING 

LOCATION  R.L.  404. 


No.  13. 
Application 
of  William 
Clarke 

I.  WILLIAM  CLARKE  CHAMBERS,  of  the  Village  of  Haileybury,  Chambers. 

Jan.  1.5th, 
1904. 
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in  the  District  of  Nipissing,  contractor,  make  oath  and  say:— 

(1)  I  am  the  Applicant  for  a  Lease  of  said  Location. 

(2)  The  mineral  veins  discovered  on  said  Location  run  approximately 
east  and  \vest  and  to  my  certain  knowledge  one  of  them  out-crops  within 
two  hundred  feet  of  the  shore  of  Long  Lake,  and  I  verily  believe  that  it 
will  eventually  be  traced  across  the  road  allowance  and  into  Long  Lake. 

(3)  It  is  probable  that  said  mineral  veins  also  run  easterly  into  Peter- 
son Lake. 

(4)  From  my  knowledge  of  the  mineral  formation  there  I  verily  be- 
lieve that  it  is  advisable  and  proper  that  the  Lessee  of  said  Location  be 
granted  a  license  to  occupy  and  mine  under  the  Road  Allowances  abutting 
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on  said  Lakes  and  be  also  given  a  Lease  of  the  land  under  the  waters  of 
said  La!.es  opposite  the  said  Location  and  extending  approximately  to  the 
middle  of  the  Lake. 

(5)  1  am  familiar  with  the  locality  and  I  say  that  there  is  no  person 
in  possession  of  said  Road  Allowances  or  Water  Lots,  and  there  are  no 
improvements  thereon,  nor  any  visible  trace  or  indication  of  work  having 
been  done  thereon  by  any  person  or  persons  for  mining  or  other  pur- 
poses. 

(6)  To  the  best  of  my  knowledge  and  belief  there  is  no  claim  to  said 
License  or  Lease  of  said  Road  Allowances  and  Water  Lots  respectively  ad-  10 
verse  to  mine,  on  the  ground  of  priority  of  discovery  of  mineral  thereon 

or  otherwise. 

(7)  The  shore  of  Long  Lake  opposite  my  Location  is  rocky  and  steep, 
and  it  would  not  be  practicable  to  make  use  of  the  Road  Allowance  abutt- 
ing thereon,  and  I  believe  the  same  may  be  said  of  the  said  Road  Allow- 
ance abutting  on  Peterson  Lake,  adjoining  my  Location. 

Sworn  before  me  at  the  Town  of  Har- 
riston  in  the  County  of  Welling- 
ton, this  15th  day  of  January,  W.  C.  CHAMBERS. 
A.D.  1904.  20 
Axsox  SPOTTON, 

A  Commissioner,  &c. 
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Toronto,  June  16th,  1905. 


EXHIBIT  2. 

Department  of  Crown  Lands, 
Survey's  Branch, 

Parliament  Buildings,  Toronto. 

Re  Cobalt  Lake. 
Dear  Sirs,— 

We  hand  to  you  herewith  duplicate  application  of  Milo  H.  Bessey  under  30 
the  Mining  Act  for  Cobalt  Lake,  in  the  Township  of  Coleman,  Temiscam- 
ing  Mining  Division,  also  blue  print  sketch  to  accompany  the  application. 
The  original  of  this  application  was  duly  made  to  Geo.  T.  Smith,  Es- 
quire, Inspector  of  the  Temiscaming  Mining  Division,  and  recorded  by 
him  on  the  8th  of  June,  but  we  learn  from  search  in  your  Department  this 
morning,  that  the  report  of  it  has  not  yet  come  down  to  you.  As  we  un- 
derstand that  some  questions  regarding  the  lands  covered  by  this  lake  and 
applied  for  by  our  client  are  likely  to  arise  very  shortly  in  the  Depart- 
ment, we  deem  it  proper  to  file  this  duplicate  with  you  bringing  your  at- 
tention to  the  fact  at  the  same  time  that  it  really  became  of  record  under  40 
the  applications  recorded  by  Mr.  Smith  on  the  8th  of  June. 
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Will  you  kindly  see  that  in  case  any  other  applications  on  the  lake   RECORD. 
are  coming  up  for  consideration,  that  this  application  is  brought  to  the  at-      ,~~r 
tention  of  the  Minister  at  the  same  time  ? 


Encl.  2.  Yours  faithfully,  Court  of 

Del.  HASTEN,  STARR  &  SPENCE.  Justice. 

No.  14. 
Letter  from 

TEMISKAMING  MINING  DIVISION.  Maste". 

Starr  & 

NOTICE  OF  MINING  CLAIM  AND  AFFIDAVIT  OF  DISCOVERY.  Depart-'0 

merit 

of  Crown 

To  the  Inspector  of  Mines.  Lands. 

Sir:  I,  Milo  H.  Bessey  of  the  Village  of  Magnetawan,  District  of  Nip-  1905. 
10  issing,  holder  of  Miner's  License  No.  98,  do  hereby  present  a  Notice  of  —continued 
Claim  under  the  terms  and  provisions  of  the  Mines  Act,  R.S.O.  1897,  and 
of  the  Regulations  for  Mining  Divisions  made  thereunder,  for  a  Mining      No-  14- 
Claim  consisting  of  eighty  acres  more  or  less  according  to  the  sketch  or  APPhcatlon 
plan  attached  hereto,  and  which  may  be  more  particularly  described  as   Besse°  ^ 
follows:    That  body  of  water  lying  within  the  Township  of  Coleman  in  junegth, 
the  District  of  Nipissing  and  Province  of  Ontario  known  and  described  1905. 
on  the  map  or  plan  of  said  Township  as  "Cobalt  Lake"  together  with  the 
land  lying  and  situated  underneath  the  said  Lake. 

The  discovery  posts  are  as  shown  on  the  diagram.     Discovery  was 
20  made  on  the  fifth  day  of  May,  1905,  at  three  o'clock  p.m. 

The  Claim  was  staked  the  fifth  day  of  May,  1905,  and  named  the  Co- 
balt Lake  claim. 

MILO  H.  BESSEY. 
Dated  at  Haileybury  8th  June,  1905.  Signature  of  Licensee  in  full. 


EXHIBIT  3. 

APPLICATION  OF  BESSEY  AND  DREANY  FOR  NO.  is. 

ROAD  ALLOWANCE. 


&  Dreany 
July  18th, 

Not  printed.  1905. 
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EXHIBIT  13. 

Dear  Sir:  July  13th,  1905. 

I  beg  to  inform  you  that  an  order  has  been  made  by  the  Minister  of 
Lands  and  Mines  to  issue  patent  of  the  mines,  minerals  and  mining  rights 
of  the  road  allowance  in  front  of  Mining  Location  J.  B.  1,  to  the  owners 
of  the  said  location,  namely,  Robert  Gorman  et  al,  under  Section  30  of  the 
Municipal  Amendment  Act,  1904,  the  patent  to  contain  a  proviso  protecting 
the  road  for  public  travel,  etc.,  as  provided  in  the  said  section,  and  also  for 
a  patent  of  that  part  of  the  bed  of  Cobalt  Lake  lying  immediately  in  front 
of  their  location  and  covering  an  area  of  4  acres,  according  to  the  sketch  10 
herewith  enclosed. 

I  may  say  that  the  original  application  made  by  Messrs.  McKinley 
and  Darragh  for  Location  J.  B.  1  included  the  road  allowance  and  this 
portion  of  the  bed  of  the  lake,  but  the  location  only  was  granted,  as  it  was 
deemed  advisable  by  the  Department  of  that  time  not  to  dispose  of  the  bed 
of  Cobalt  Lake  until  it  was  seen  whether  or  not  it  would  be  required  in  con- 
nection with  any  smelting  or  reduction  works  which  might  be  established 
in  the  neighborhood  or  similar  purposes.  The  application  of  Messrs.  Mc- 
Kinley &  Darragh  would  have  been  allowed  at  that  time  had  it  not  been 
for  this.  '20 

I  am  further  directed  by  the  Minister  to  notify  you  that  you  may  now 
accept  and  record  claims  on  the  bed  of  Cobalt  Lake  in  accordance  with  the 
regulations  in  force  in  the  Mining  Division,  but  that  before  doing  so  you 
must  satisfy  yourself  as  provided  in  the  Order-in-Council  of  the  8th  inst. 
that  an  actual  discovery  of  valuable  mineral  in  place  has  been  made  on  the 
land  applied  for.  Notice  of  these  instructions  should  be  given  by  you  by 
posting  up  a  memorandum  to  this  effect  on  the  walls  of  your  office. 


Yours  very  truly, 


GEORGE  T.  SMITH,  ESQ., 

Inspector,  Temiskaming  Mining  Division, 
Haileybury,  Out. 


THOS.  W.  GIBSON, 

Director. 
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EXHIBIT  4.  N—  7 

Report  of 

TEMISKAMING  MINING  DIVISION. 


17th  Aug., 

Haileybury,  Out.  1905. 

Re  alleged  discoveries  on  Cobalt  Lake  made  by  M.  H.  Bessey  on  be- 
half of  H.  S.  Strathy  of  Toronto,  on  the  5th  May,  1905,  at  3  o'clock  p.m. 

According  to  plan  furnished  by  M.  H.  Bessey  there  are  two  discovery 

posts  and  three  indications  of  wash  ore.     I  visited  the  discovery  posts  and 

found  they  are  on  veins  situate  on  the    road    allowance    around    Cobalt 

Lake.     These  veins  were  both  discovered  and  worked  last  year  so  that  no 

10  discovery  of  valuable  ore  or  mineral  was  made  by  the  party  named. 

In  regard  to  the  wash  ore  that  being  not  in  place  can  not  be  considered 
a  valuable  discovery. 

Tn  my  opinion  the  said  M.  H.  Bessey  has  made  no  discovery  but  only 
staked  on  veins  previously  discovered. 


E.   T. 

Haileybury,  Aug.  17th,  '05.  Inspector  of   Mines. 
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EXHIBIT  16. 
Revised  and  Amended 

REGULATIONS  FOR  MINING  DIVISIONS. 
Including  Order  in  Council  of  30th  October,  1905. 

Michipicoten  Mining  Division — description  not  printed. 

Temiskaming  Mining  Division.  The  boundaries  of  this  division  are 
also  omitted  but  include  the  Township  of  Colenmn.  This  Division  was  set 
apart  as  such  by  Order  in  Council  April  5,  1905. 

REGULATIONS  FOR  MINING  DIVISIONS. 
Amended  and  Approved  by  Order  in  Council  April  5, 1905.  10 

1.  Any  person  may  explore  for  minerals  on  any  Crown  lands  not  for  the 
time  being  marked  or  staked  out  and  occupied,  except  on  such  lands  as  by 
the  Lieutenant-Governor-in-Council  may  have  been  withdrawn  from  sale, 
location  or  exploration  as  being  valuable  for  their  pine  timber  or  for  any 
other  reason. 

2.  Where  Crown  lands  are  situated  within  a  Mining  Division  they  may 
be  occupied  as  Mining  Claims  under  miners'  licenses. 

Sections  3  to  8  containing  provisions  as  to  appointment  of  Inspector 
not  printed. 

Sections  9  and  10  as  to  powers  of  Director   of    Bureau   of   Mines    not  30 
printed. 

11.  The  Lieutenant-Governor-in-Council  may  by  Order  declare  any 
tract  of  country  therein  described  to  be  a  Mining    Division ;  and   by   any 
subsequent  Order-in-Council  may  add  to  or  diminish  the  limits  of  the  Divi- 
sion, or  may  otherwise  amend  any  such  Order  or  may  cancel  the  same. 

12.  On  payment  of  a  fee  of  $10,  or  such  other  sum  as  may  be  fixed  by 
regulation,  the  Director  of  the  Bureau  of  Mines  (or  the  Inspector  of  a  Di- 
vision when  so  authorized  by  the  Minister  of  Lands  and  Mines)  may  grant 
to  any  person,  registered  partnership,  or  mining  company  incorporated  un- 
der the  laws  of  the  Province  applying  therefor  a  license  to  be  called  a  "min-  40 
er's  license,"  which  shall  be  in  force  for  one  year  from  the  date  thereof, 
and  shall  not  be  transferable  except  with  the  consent  of  the  Director  of  the 
Bureau  or  the  Inspector  of  the  Division  upon  payment  of  a  fee  of  $5.00. 

13.  The  person,  partnership  or  company  named  in  a   license  shall  be 
called  the  "licensee,"  and  upon  payment  of  the  fee  fixed  by  law  or  regula- 
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tion,  such  licensee  shall  have  the  right  to  renewal  if  application  is  made 
therefor  before  the  expiration  of  the  license  or  within  ten  days  thereafter. 

14.  Every  licensee  shall  produce  and  exhibit  his  license  to  the  In- 
spector  for  the  Division,  and  prove  to  the  satisfaction  of  the  Inspector 
that  it  is  in  force,  at  the  time  of  recording  his  claim,  and  at  any  other 
time  when  required  by  the  Inspector  so  to  do. 

15.  A  miner's  license  shall  authorize  the  licensee  to  exploreany  por- 
tion  of  the  Mining  Division  named  in  his  license,  and  to  mine  during  one 
year  from  the  date  of  the  license  on  any  mining  claim  marked  or  staked 

10  out  by  such  licensee  on  Crown  lands,  and  he  may  employ  any  person  to 
assist  him  in  working  such  claim,  or  may  organize  a  company  to  work 
the  same,  but  no  licensee  shall  have  the  right  to  cut  down  or  use  any  timber 
which  may  be  upon  his  claim  except  for  purposes  of  building,  fencing  or 
fuel,  or  other  purposes  necessary  for  working  the  mine  upon  the  said 
claim. 

16.  A  licensee  who  discovers  a  vein,  lode  or  other  deposit  of  ore  or 
mineral  in  place  within  the  Division  mentioned  in  his  license   shall  have 
the  right  to  mark  or  stake  out  thereon  a  mining  claim,  provided  that  it 
is  not  included  in  a  claim  occupied  by  another  licensee,  or  is  not  on  Crown 

20  lands  withdrawn  from  location  or  exploration,  or  on  lands  the  minerals 
and  mining  rights  whereof  have  been  reserved  by  the  Crown,  provided 
that  the  licensee  may  be  required  to  prove  to  the  satisfaction  of  the  In- 
spector that  he  has  discovered  a  valuable  vein,  lode  or  other  deposit  of 
ore  or  mineral  in  place  upon  the  claim  in  question;  and  he  shall  have  the 
right  to  work  the  same,  or  he  may  transfer  his  interest  therein  to  another 
licensee  upon  payment  of  a  fee  of  $5  to  the  Inspector  of  the  Division,  who 
shall  record  the  transfer  in  his  book. 

17.  If  the  working  conditions  have  been  complied  with  as  hereinafter 
required  for  a  period  of  four  years  on  a  claim  of  twenty  chains  square,  or 

30  for  three  years  on  a  claim  fifteen  chains  square  or  less,  or  when  the  equiva- 
lent of  such  working  conditions  has  been  complied  with  in  a  less  period 
of  time  in  the  respective  cases,  the  licensee  may  apply  for  and  obtain  a 
certificate  of  full  performance  of  the  working  conditions  for  the  claim  free 
from  any  further  working  conditions,  renewal  fee  or  miner's  license  to 
work  the  same,  and  also  a  patent  or  lease  for  the  land  embraced  in  the 
claim,  free  from  any  further  working  conditions  and  miner's  license  to 
work  the  same,  upon  a  survey  thereof  being  made  and  filed  according  to 
section  27  of  The  Mines  Act  R.  S.  O.  1897,  the  boundary  lines  in  each  sur- 
vey to  follow  the  courses  of  the  lines  of  the  claim  as  originally  staked  out 

40  and  recorded,  or  as  the  lines  may  have  subsequently  been  altered,  changed 
or  corrected  by  the  Inspector,  and  upon  payment  therefor  to  the  Depart- 
ment of  Lands  and  Mines  of  the  purchase  price  or  first  year's  rental  at  a 
rate  per  acre  as  provided  in  sections  31  and  35  respectively  of  the  said 
Act.  The  Minister  of  Lands  and  Mines  in  granting  patents  under  this 
regulation  may  grant  at  the  same  price  to  the  owner  of.  a  claim  any  con- 
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Bl&zed  line 

Fig  No  I. 

18.  (1)  A  mining  claim  shall  be  marked  or  staked  out  by  planting  a 
discovery  post  of  wood  or  iron  (on  which  is  written  or  stamped  the  name 
of  the  licensee,  number  of  his  license  and  date  of  his  discovery,  upon  an  out- 
cropping or  show  of  ore  or  mineral  in  place  within  the  boundaries  of  the 
claim,  and  byplanting  at  each  of  the  four  corners  a  post  of  wood  or  iron  in 
the  order  following,  viz.,  No.  I  at  the  northeast  corner,  No.  II  at  the  south- 
east corner,  No.  Ill  at  the  southwest  corner,  and  No.  IV  at  the  northwest 
corner,  the  number  in  each  case  to  be  on  the  side  of  the  post  towards  the  10 
post  which  follows  it  in 'the  order  in  which  they  are  named.  (See  fig.  1.) 

(2)  If  the  discovery  is  situated  in  territory  which  has  been  subdivided 
into  farm  lots  of  320  acres  each,  more  or  less,  the  claim  shall  consist  of  one 
or  other  of  the  following  subdivisions  of  the  lot,  namely,  the  northwest 
quarter  of  the  north  half,  the  northeast  quarter  of  the  north  half,  the  south- 
west quarter  of  the  north  half,  the  south  east  quarter  of  the  north  half,  the 
northwest  quarter  of  the  south  half,  the  northeast  quarter  of  the  south 
half,  the  southwest  quarter  of  the  south  half,  or  the  southeast  quarter  of 
the  south  half,  and  one  side  of  the  claim  shall  coincide  with  so  much  of  one 
of  the  four  boundaries  of  the  lot  as  is  necessary  to  make  the  claim  identi-  20 
cal  with  tlii'  subdivision  of  the  lot  intended  to  be  staked  out,  and  the  licen- 
see shall  in  addition  to  the  requirements  of  sub-section  (1)  of  this  regula- 
tion, write  plainly  on  his  discovery  post  the  subdivision  of  the  lot  covered 
by  his  claim.  Provided  that  in  the  case  of  lots  of  broken  outline  or  irreg- 
ular shape  or  si/e.  the  licensee  shall  stake  out  his  claim  conformably  with 
this  clause  as  nearly  as  the  situation  of  the  ground  will  admit,  the  intention 
being  that  one  side  of  the  claim  wherever  possible  shall  fall  upon  one  of  the 
boundaries  of  the  lot.  and  the  area  of  any  such  irregularly  shaped  claim 
may  be  less  than  40  acres,  but  shall  not  exceed  50  acres. 
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19.  If  one  or  more  corners  of  a  claim  fall  in  any  situation  where  the 
nature  or  shape  of  the  ground  renders  the  planting  of  a  post  or  posts  im- 
practicable, such  corner  or  corners  may  be  indicated  by  placing  at  the  near- 
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Fig  No2. 


est  suitable  point  a  witness  post,  which  in  that  case  shall  contain  the  same 
marks  as  those  prescribed  for  corner  posts,  together  with  the  letters  "w. 
p."  (witness  post)  and  an  indication  of  the  bearing  and  distance  of  the  site 
of  the  true  corner  from  such  witness  post.  (See  fig.  2.) 

20.  Where  there  are  standing  trees  upon  a  mining  claim  so  staked  out 
the  licensee  shall  be  required  to  blaze  the  trees  and  cut  the  underbrush  along 

10  the  boundary  lines  of  the  claim,  and  also  along  a  line  from  the  first  corner 
post  to  tin-  discovery  post,  and  shall  plant  pickets  or  stakes  on  the  said 
lines,  and  mark  plainly  on  the  first  corner  post  the  distance  to  the  discov- 
ery post.  Where  there  are  no  standing  trees  the  licensee  shall  mark  the 
boundary  lines  of  the  claim  by  planting  pickets  or  stakes  thereon  or  by  er- 
ecting thereon  monuments  of  earth  or  rock  not  less  than  two  feet  in  dia- 
meter at  the  base  and  at  least  two  feet  high,  so  that  the  lines  can  be  distinct- 
ly seen. 

21.  A  mining  claim  in  unsurveyed  territory  shall  be  a  square  of  fifteen 
chains  or  990  feet,  horizontal  measurement,  containing  twenty-two  and  one- 

40  half  acres,  or  of  such  other  extent,  greater  or  less,  but  so  as  not  to  exceed 
a  square  of  twenty  chains  or  1,320  feet,  containing  forty  acres,  and  shall 
be  laid  out  with  boundary  lines  running  north  and  south  and  east  and  west 
astronomically,  and  the  ground  included  in  each  claim  shall  be  deemed  to 
be  bounded  under  the  surface  by  lines  vertical  to  the  horizon;  but  an  irreg- 
ular portion  of  land  lying  between  two  or  more  claims  may  be  staked  out 
with  boundaries  conterminous  thereto,  provided  that  its  area  shall  not  ex- 
ceed forty  acres.  A  valuable  waterpower  lying  within  the  limits  of  a  claim 
shall  not  !•<•  deemed  as  part  of  it  for  the  uses  of  the  licensee,  and  a  road  al- 
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lowance  of  one  chain  in  width  shall  be  reserved  along  the  water,  together 
with  such  additional  area  as  in  the  opinion  of  the  Minister  of  Lands  and 
Mines  may  be  necessary  for  the  development  and  utilization  of  such  water 
power. 

22.  No  more  than  one  claim  shall  bo  staked  out  by  any  individual  licen- 
see upon  the  same  vein,  lode  or  deposit  of  ore  or  mineral  unless  such  claim 
is  distant  at  least  sixty  chains  from  the  nearest  known  mine,  claim  or  dis- 
covery on  the  same  vein,  lode  or  deposit,  but  no  licensee  shall  stake  out  and 
record  in  the  same  Mining  Division,  within  a  radius  of  fifteen  miles,  more 
than  four  claims  in  one  calendar  year.  10 

23.  For  each  additional  mining  claim  after  the  first  marked  or  staked 
out.  by  a  licensee,  whether  upon  the  same  vein,  lode  or  deposit,  or  upon  an- 
other, he  shall  pay  to  the  Inspector  of  the  Division  a  fee  of  $10  a  year  in 
advance  when  recording  the  same  if  the  area  is  more  than  twenty-two  and 
one-half  acres,  and  $6  if  it  is  twenty-two  and  one-half  acres  or  less,  and  a 
like  fee  in  each  case  shall  be  paid  for  every  additional  claim  so  held  at  the 
time  of  renewal  of  the  license. 

24.  Every  Inspector  of  a  Mining  Division  shall  keep  a  book  for  the  re- 
cording of  mining  claims  therein,  and  such  book  shall  be  open  to  inspection 
by  any  person  on  payment  of  a  fee  of  twenty  cents.     He  shall  also  keep  20 
displayed  in  his  office  a  map  or  maps  showing  the  territory  included  in  the 
Division,  and  shall  mark  thereon  all  the  claims  as  they  are  taken  up  and 
recorded,  and  there  shall  be  no  charge  for  examing  the  same. 

25.  Every  licensee  who  has  marked  or  staked  out  a  mining  claim  shall, 
within  thirty  days  thereafter,  supply  under  oath  to  the  Inspector  of  the 
Division  an  outline  sketch  or  plan  thereof,  showing  the  discovery  post  and 
corner  posts,  and  the  witness  posts  (if  any)  and  their  distances  from  each 
ot  her  in  feet,  together  with  a  notice  in  writing  setting  forth  under  oatli  the 
name  of  the  licensee  and  the  number  of  his  license,  the  name  (if  any)  of 
the  claim  and  its  locality,  as  indicated  by  some  general  description  or  state-  30 
11  lent,  the  length  of  the  boundary  lines  if  for  any  cause  they  are  not  regular 
and  the  nature  of  such  cause,  the  situation  of  the  discovery  post  as  indicat- 
ed by  distance  and  direction  from  the  first  corner  post,  the  time  when  dis- 
covery of  ore  or  mineral  was  made  and  when  the    claim  was  marked    or 
staked  out  and  the  date  of  the  said  notice ;  and  every  licensee  shall  accom- 
pany his  sketch  or  plan  and  notice  with  an  affidavit  showing  the  discovery 

of  valuable  ore  or  mineral  upon  the  claim  by  such  licensee  on  his  own  be- 
half or  on  behalf  of  another  licensee  and  that  he  has  no  knowledge  and  has 
never  heard  of  any  adverse  claim  by  reason  of  prior  discovery  or  other- 
wise.   The  affidavit  required  in  this  section  to  be  made  by  the  licensee  shall  40 
be  made  before  the  Inspector  for  the  Division. 

Section  26  as  to  surface  rights  not  printed. 
Section  27  as  to  town  sites  not  printed. 

28.  The  Inspector  shall  forthwith  enter  in  his  book  the  particulars  of 
the  notice  of  claim  presented  by  every  licensee,  and  shall  file    the  notice, 


77 

t 
sketch  or  plan  and  affidavit  with  the  records  of  his  office,  and  if  there  is  no  RECORD. 

dispute  as  to  the  rights  of  the  licensee  to  the  claim  by  reason  of  prior  dis-  ~ 

covery   or   otherwise,   the   Inspector   may   at   the    expiration    of   ninety       HH\  f 

days  from  the  date  of  the  record  thereof  grant  to  the  licensee  a  certificate  court  of 
of  such  record.  justice. 

29.  If  the  licensee  fails  to  comply  with  the  provisions  of   Regulations 
25  so  far  as  they  relate  to  him,  or  if,  having  complied  with  them,  he  or  any  R 
person  in  his  behalf  shall  remove  any  post  for  the  purpose  of  changing  the  Reguia- 
boundaries  after  the  plan  and  notice  have    been   filed,    the    mining    claim  tions  of 

10  marked  or  staked  out  by  him  shall  be  deemed  to  be  forfeited  and  abandon-  Depart- 
ed, and  all  right  of  the  licensee  therein  shall  cease.  me»t  of 

30.  A  mining  claim  shall  also  be  deemed  to  be  forfeited  and  abandon- 
ed  and  all  right  of  the  licensee  therein  shall  cease  in  case  the  miner's  license 
has  run  out  and  has  not  been  renewed,  or  if  the  annual  fee  for  a  claim  has 
not  been  prepaid,  or  if  $150  has  not  been  expended  upon  each  claim  taken 
up,  except  as  hereinafter  provided,  in  stripping,  or  in  opening  up  mines,  in 
sinking  shafts,  or  in  other  actual  mining  operations,  exclusive  of  all  houses, 
roads  and  other  like  improvements,  in  every  license  year,  and  the  said  ex- 
penditure shall  consist  of  labor  actually  performed  by  grown  men  to  be 

20  computed  at  the  rate  of  $2  per  man  per  day.  Nevertheless,  it  shall  be 
competent  for  the  licensee  to  prove  that  during  one  or  more  preceding 
years  the  extent  of  mining  operations  carried  on  has  been  adequate  to  cover 
the  requirements  for  the  year  in  default,  in  which  case  the  claim  shall  not  be 
cancelled. 

(a)  The  Inspector  may  at  any  time  require  the  licensee  holding  any 
mining  claim  to  point  out  and  identify,  either  to  himself  or  sffme  other  offi- 
cer appointed  for  the  purpose  by  the  Minister  of  Lands  and  Mines,  the 
vein,  lode  or  other  deposit  of  ore  or  mineral  in  place  described  or  referred 
to  in  the  affidavit  filed  with  the  Inspector  upon  which  the  said  claim  was  re- 

30  corded,  giving  the  licensee  recording  such  claim  or  in  whose  name  such 
claim  is  recorded  at  least  seven  days'  personal  notice,  or  notice  by  register- 
ed letter  to  his  address  as  shown  in  such  record,  and  upon  failure  or  neg- 
lect of  such  licensee  to  so  point  out  and  identify  the  said  vein,  lode  or  other 
deposit  of  ore  or  mineral  in  place,  or  upon  it  being  apparent  to  the  In- 
spector or  other  office  appointed  by  the  said  Minister  and  inspecting  the 
claim  as  aforesaid  that  the  alleged  discovery  is  not  a  bona  fide  and  valuable 
vein,  lode  or  other  deposit  of  ore  or  mineral  in  place,  the  said  Inspector, 
acting  upon  his  own  inspection  or  upon  the  written  report  of  such  other 
office,  may  cancel  the  said  claim  and  declare  it  to  be  null  and  void  by  enter- 

40  ing  such  cancellation  in  the  margin  of  the  record  and  appending  his  initials 
thereto,  and  shall  at  once  notify  the  licensee  thereof  by  registered  letter 
and  post  a  notice  of  such  cancellation  upon  the  walls  of  his  office ;  provided 
that  the  said  licensee  shall  have  the  right  of  appeal  from  the  Inspector's 
decision  to  the  Minister  of  Lands  and  Mines  within  twenty  days  from  the 
date  of  such  decision. 

If  the  Inspector  or  other  officer  appointed  by  the  said  Minister  finds 
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that  the  vein,  lode  or  other  deposit  of  ore  or  mineral  the  discovery  of  which 
was  alleged  in  the  affidavit  filed  with  the  Inspector  upon  which  the  claim 
was  recorded,  was  a  bona  fide  and  valuable  discovery,  but  that  the  claim 
has  not  been  staked  out  and  marked  in  accordance  with  the  regulations,  he 
may  by  written  notice  require  the  said  licensee  to  stake  and  mark  the  said 
claim  in  manner  conformable  to  the  regulations  within  a  given  number  of 
days,  not  less  than  seven,  and  in  default  of  carrying  out  the  terms  of  the 
said  notice  the  Inspector  may  refuse  to  grant  the  certificate  of  no  adverse 
claim  provided  for  in  section  28  of  these  regulations. 

Section  31  as  to  forced  working  of  claims  not  printed. 

Section  32  as  to  combined  claims  not  printed. 

Section  33  as  to  abandoned  claims  not  printed. 

Section  34  as  to  party  walls  tint    printed. 

Section  35  as  to  passage  to  adjoining  claim  not  printed. 

Section  36  as  to  removing  stakes  not  printed. 

Sections  37  to  42,  both  inclusive,  as  to  penalties  not  printed. 


10 


EXHIBIT  17. 

Order-in-Council  of  30th  of  October.  1005. 
Printed  as  part  of  Exhibit  18. 


20 
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EXHIBIT  18. 

(Part  of  Ontario  Gazette  of  November  4th,  1905.) 

ORDER-IN-COUNCIL    APPROVED    BY   HIS    HONOUR 
THE  LIEUTENANT  GOVERNOR. 

The  14th  day  of  August,  A.D.  1905. 

UPON  the  recommendation  of  the  Honourable  the  Minister  of  Lands 
and  Mines,  and  considering  the  importance  of  the  subject,  and  the  desira- 
bility of  exercising  careful  judgment  in  arriving  at  a  conclusion  with  refer- 
ence to  the  adoption  of  a  scheme  or  system  of  dealing  with  the  mining 
10  question,  the  Committee  of  Council  advise  that  all  that  tract  of  land  or  terri- 
tory formerly  known  as  the  Lumsden  and  Booth  Timber  Limit,  now  known 
as  Gillies  Brothers  Timber  Limit,  lying  on  both  sides  of  the  Montreal 
River,  in  the  Nipissing  District,  containing  one  hundred  square  miles 
more  or  less,  also  the  lakes  known  as  Cobalt  and  Kerr  Lakes,  situatejjLin 
the  Township  of  Coleman,  be  withdrawn  from  exploration  for  mines  and. 
minerals,  and  from  sale,  lease  or  location. 

Certified, 

J.  LOXSDALE  CAPREOL, 

Clerk  Executive  Council. 

20          ORDER-IN-COUNCIL    APPROVED    BY    HIS    HONOUR 

THE  LIEUTENANT  GOVERNOR, 

The  28th  August,  1905. 

In  view  of  the  fact  that  the  Townships  of  Coleman  and  Bucke,  Lorrain 
and  Hudson,  in  the  District  of  Nipissing,  are  shown  to  be  rich  in  ores  and 
minerals,  and  upon  the  recommendation  of  the  Honourable  the  Minister  of 
Lands  and  Mines  the  Committee  of  Council  advise  that  such  parts  of  the 
said  townships  as  have  not  already  been  leased  or  sold  be  forthwith  with- 
drawn from  sale  and  lease  under  the  Mines  Act,  and  be  set  apart  under 
Section  Thirty-three  of  the  said  Act ;  this,  however,  not  to  interfere  with 
3o  the  rights  of  anyone  who  has  heretofore  made  application  for  mining 
lands  in  the  said  townships. 

Certified, 

J.  LOXSDALE  CAPREOL. 

Clerk  Executive  Council. 

ORDER-IN-COUNCIL    APPROVED     BY     HIS     HONOUR 
THE  LIEUTENANT  GOVERNOR, 

The  30th  day  of  October,  A.D.  1905. 

Having  reference  to  the  memorandum  of  the  Director  of  the  Bureau 
of  Mines,  dated  17th  October,  1905,  and  upon  the  recommendation  of  the 
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Minister  of  Lands  and  Mines,  the  Committee  of  Council  advise  that  not- 
withstanding the  Order-in-<  Ymneil  of  28th  August,  1905,  withdrawing 
from  sale  or  lease  such  parts  of  the  Townships  of  Coleman,  Bucke,  Lor- 
rain  and  Hudson  in  the  Temiskaming  Alining  Division  as  had  not  thereto- 
fore been  disposed  of,  the  Inspector  ,>!'  the  Mining  Division  lie  authorized 
to  record  mining  claims  situated  in  the  said  townships  under  the  amended 
regulations  for  Mining  Divisions  on  condition  that  all  such  mining  claims 
I'eci  irded  on  or  after  the  said  28th  day  of  August,  1905,  shall  be  subject  to 
all  amendments  or  additions  to  the  mining  laws  or  regulations  as  regards 
working  conditions,  taxation  or  any  other  mailer  whatsoever  which  may  10 
be  made  or  authorized  by  the  Legislative  Assembly  of  Ontario  at  its  next 
ensuing  session,  and  on  condition  that  the  applicants  for  such  mining 
claims  agree  in  writing  to  be  bound  by  such  amendments,  additions  and 
regulations  hereinbefore  referred  to. 

The  committee  further  advise  that  all  mining  claims  in  the  Township 
of  Coleman  taken  up  or  recorded  on  or  after  the  28th  day  of  August,  1905, 
the  date  of  the  aforesaid  Order-in-Council,  shall  be  rectangular  in  form 
and  of  the  following  dimensions,  namely,  ten  chains  in  width  by  twenty 
chains  in  length,  containing  twenty  acres  in  an  ordinary  lot,  containing 
three  hundred  and  twenty  acres,  more  or  less,  each  such  mining  20 
claim  shall  be  composed  of  the  north  or  south  half  or  the  east  or  west 
half,  as  the  case  may  be,  of  any  one  of  the  eight  forty  acre  parts  thereof 
caused  by  its  subdivision  into  the  north  and  south  halves,  and  these 
respectively  into  the  north-east,  north-west,  south-east  and  south-west 
quarters. 

And  a  claim  may  be  laid  out  with  the  length  north  and  south  or  east 
and  west  at  the  option  of  the  licensee  taking  up  the  same,  except  where  a 
twenty  acre  claim  has  previously  been  taken  up  in  the  same  forty  acre 
subdivision,  when  the  claim  shall  consist  of  the  remaining  twenty  acres. 
Provided  that  in  the  case  of  lots  or  parcels  of  broken  outline,  or  of  30 
irregular  shape  or  si/c,  the  claim  may  be  of  irregular  shape  and  of  great- 
er or  less  area  than  twenty  acres,  but  not  to  exceed  thirty  acres. 

And  the  committee  further  advise  that  the  limits  of  the  Temiskaming 
Mining  Division  as  fixed  by  the  Order-in-Council  of  5th  April, 1905,  estab- 
lishing the  same,  lie  amended  by  detaching  therefrom  the  Township  of 
<1oleman,  and  constituting  the  said  township  a  separate  Mining  Division, 
under  the  name  and  title  of  the  Coleman  Mining  Division,  with  the  same 
Inspector  and  Head  Office  as  the  Temiskaming  Mining  Division,  and 
subject  to  the  amended  regulations  for  Mining  Divisions,  save  as  is  here- 
inbefore provided.  Respectfully  submitted.  49 

::<>th  October,  1905.  J.  P.  WHITNI  \. 

Chairman. 
J.  LONSDALE  CAPRF.OL, 

C.  E.  C. 

I  herehv  certify  that  the  above  is  a  true  copy  of  an  Order  made  uj>- 
on  the  30th  day  of 'October,  A.D.  1905,  by  His  Honour  Sir  William  Mor- 


* 

timer  Clark,  etc.,  etc.,  etc.,  Lieutenant  Governor  of  the  Province  of  On- 
tario  in  Council. 


nhe 
"J.  LONSDALE  CAPREOL,"  "Higeh 

Clerk  Executive  Council,  Ontario.    Court  of 

Justice. 


No.  20. 
Order  in 
Council  of 
30th  Oct., 
1905. 
— continued 


EXHIBIT  10.  No-  21- 

Miners 

No.  1346  $10.00   License  to 

W.  J. 

PROVINCE  OF  ONTARIO.  GJeeJ\ 

of   7th 

TEMISKAMING  MINING  DIVISION     AND     COLEMAN 
10  MINING  DIVISION. 

Bureau  of  Mines, 

Haileybury,  Mar.  7th,  1906. 

Miner's  License 

Issued  to  W.  J.  Green  of  Toronto,  Ont.,  in  consideration  of  the  pay- 
ment of  a  fee  of  ten  dollars,  under  the  provisions  of  the  Mines  Act,  to  be  in 
force  for  one  year  from  the  date  hereof. 

"GEO.  T.  SMITH," 

For  Director. 
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of  William 
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8th  March, 
1906. 


EXHIBIT  6. 

TEMISKAMING  MINING  DIVISION. 
NOTICE  OF  MINING  CLAIM  AND  AFFIDAVIT  OF  DISCOVERY. 

To  the  Inspector  of  Mines : 

Sir- 

I,  William  James  Green  of  the  City  of  Toronto  in  the  County  of  York, 
Esquire,  holder  of  Miner's  License  No.  1346,  do  hereby  present  a  Notice 
of  Claim  under  the  terms  and  provisions  of  the  Mines  Act,  R.S.0. 1897  and 
of  the  Regulations  for  Mining  Divisions  made  thereunder,  for  a  Mining 
Claim  consisting  of  twenty  acres  more  or  less,  according  to  the  sketch  or  10 
plan  attached  hereto,  and  which  may  be  more  particularly  described  as  fol- 
lows: 

That  part  of  Cobalt  Lake  lying  west  of  Mining  Location  R.L.  404  in- 
cluding a  small  island  therein  as  shown  in  said  sketch.  The  discovery 
post  is  253  feet  southwesterly  from  Post  No.  1,  which  is  one  chain  west  of 
the  southwest  angle  of  R.L.  401 . 

The  boundary  from  post  No.  1  to  post  No.  2  follows  the  shore  line  of 
the  said  lake  and  is  consequently  irregular.    From  post  mvmber  two  to  post 
number  three  is  718  feet  north  astronomically.    From  post  number  three  to 
post  number  four  the  shore  line  is  followed.     From  post  number  four  to  20 
post  number  one  is  326  feet  east  astronomically. 

I  hereby  acknowledge  that  this  mining  claim  is  taken  up  under  the 
amended  regulations  for  Mining  Divisions,  and  on  the  understanding, 
which  I  herebv  agree  to,  that  the  claim  is  so  taken  subject  to  all  amend- 
ments or  additions  to  the  mining  laws  or  regulations  as  regards  working 
conditions,  taxation  or  any  other  matter  whatsoever  which  may  be  made 
or  authorized  by  the  Legislative  Assembly  of  Ontario  at  its  session  next 
ensuing  after  the  30th  day  of  October,  1905,  and  agree  to  be  bound  by 
such  amendments,  additions  and  regulations. 

The  discovery  post  is  situate  253  feet  from  No.  1  post.  30 

Discovery  was  made  on  the  seventh  day  of  Mch.,  1906,  at  4  o'clock  p.m. 

The  claim  was  staked  on  7th  day  of  Mch.,  1906,  and  named  the  Dia- 
mond Claim.  WILLIAM  JAMI.S  GKEEN. 
Dated  at  Haileybury,  March  8th,  1906.            (Signature  of  Licensee  in  full.) 

This  Affidavit  must  be  made  before  the  Inspector  of  the  Mining  Division 

in  which  the  claim  is  situated. 

AFFIDAVIT. 
DISTRICT  OF  NIPISSIN(i 

ToWkT: 

I,  WILLIAM  JAMES  GREEN  of  the  City  of  Toronto  in  the  County  40 
of  York,  Esquire,  make  oath  and  say: 
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1.  That  on  the  seventh  day  of  March,  1906,  and  at  the  hour  of  4  o'clock 
p.m.,  I  discovered  valuable  ore  or  mineral  in  place  on  the  Mining  CUim 
named  and  described  in  the  Notice  endorsed  hereon  and  in  the  sketch  or 
plan  attached  thereto,  that  is  to  say: 

A  calcite  vein  carrying  cobalt  and  silver. 

2.  That  I  have  no  knowledge  and   have    never   heard  of  any  adverse 
claim  to  the  said  Mining  Claim  by  reason  of  prior  discovery,  improvement, 
occupation  or  otherwise. 

3.  That  the  sketch  or  plan  hereto  attached  is  correct  and  shows  the 
10  discovery  post,  and  corner  posts  and  the   witness   posts,   and  their  dis- 
tances from  each  other  in  feet,  and  that  all  the  particulars  set  out  in  the 
said  notice  are  true  and  correct. 

4.  That  the  application  for  said  Mining  Claim  is  made  on  behalf  of 
myself  of  Toronto  in  the  County  of  York. 


RECORD. 


W.  J.  GREEN. 


SWORN  before  me  at  Haileybury,  in 
the  District  of  Nipissing,  this  8th 
day  of  March,  A.D.  1906. 

GKO.  T.  SMITH, 

Inspector,  Temiskaming  Mining  Division. 


In  the 

High 

Court  of 

Justice. 

No.  22. 
Application 
of  William 
J.  Green. 
8th  March, 
1906. 
— continued 
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No.  20042 


o 


30     c 


$70. 


EXHIBIT  11. 
PROVINCE  OF  ONTARIO. 

TREASURY  DEPARTMENT. 


No.  23. 
Receipt  of 
Depart- 
ment 
of  Lands 
and  Mines 

Toronto,  9th  Mch.,  1906.  Saric  for 


Received  from  J.  M.  Clark 

the  sum  of  SEVENTY  DOLLARS. 
On  account  of  Mg.  Location  W.  of  R.L.  404. 

SURVEY  14090 
GKO.  W.  DUNCAN. 


$70,  9th 
March, 
1906,  for 
Mining 
Location, 
J.  S.  71. 
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No.  24. 
Letter, 
Thomas  W. 
Gibson  to 
Clark,  Mc- 
Pherson, 
Campbell  & 
Jarvis. 
16th  March 
1906. 


EXHIBIT  8. 

Gentlemen-  March  16th,  1906. 

Replying  to  your  letter  of  the  13th  inst.,  with  respect  to  the  applica- 
tion of  Mr.  W.  J.  Green,  for  the  bed  of  Cobalt  Lake,  I  have  to  say,  that 
as  the  Department  is  not  prepared  to  consider  Mr.  Green's  application, 
there  would  appear  to  be  nothing  to  gain  by  examining  the  evidence  as  to 
Mr.  Green's  discovery. 

Yours  very  truly, 


THOS.  W.  GIBSON, 

Director. 


Messrs.  Clark,  McPherson,  Campbell  and  Jarvis, 
Toronto,  Ont. 


10 


No.  25. 
Letter, 
Thomas  W 
Gibson  to 
J.  M.  Clark 
22nd 
March, 
1906. 


EXHIBIT  9. 

Dear  Sir,-  March  22,  1906. 

I  beg  to  acknowledge  receipt  of  your  letter  of  the  15th  inst.,  again 
enclosing  the  application  and  affidavits  respecting  the  claim  of  Mr.  W.  J. 
Green  on  the  bed  of  Cobalt  Lake,  and  am  instructed  by  the  Honourable  the 
Minister  of  Lands  and  Mines  to  return  the  same  to  you,  and  to  repeat  that 
Mr.  Green's  claim  is  not  one  which  can  be  entertained. 


Yours  very  truly, 

THOS.  W.  GIBSON, 


20 


Director. 


J.  M.  Clark,  Esq.,  K.C. 
16  King  Street  West, 
Toronto. 


85 

RECORD. 


In    the 
High 

EXHIBIT  12.  CZ££ 

No.  1658.  $10.00      N— 6 

PROVINCE   OF    ONTARIO.  License  to 

TEMISKAMING   MINING   DIVISION     AND   "  COLEMAN          Appellant. 

/th  April, 

MINING  DIVISION.  1906. 

Bureau  of  Mines, 

Haileybury,  7  Apr.,  1906. 

MINER'S  LICENSE 

Issued  to  The  Florence  Mining  Co.,  Ltd.,  of  Toronto,  Ont.,  in  consider- 
10  ation  of  the  payment  of  a  fee  of  ten  dollars,  under  the  provisions  of  The 
Mines  Act,  to  be  in  force  for  one  year  from  the  date  hereof. 

GEO.  T.  SMITH, 

For  Director. 

License  1658,  April  7th,  '06.  Rene°watof 

No.  A175.  Fee  $50.00  Miner's 

THE  MINES  ACT,  1906. 

PROVINCE   OF   ONTARIO,   DEPARTMENT   OF   LANDS, 
FORESTS  AND  MINES. 

Toronto,  Ont.,  April  6th,  1907. 
20  RENEWAL  OF  MINER'S  LICENSE. 

This  Renewal  of  Miner's  License  No.  1658  issued  by  the  Mining  Re- 
corder of  Temiskaming  Mining  Division  on  the  7th  day  of  April,  1906,  to 
The  Florence  Mining  Co'y,  Ltd.,  of  Toronto,  Ont.,  called  the  Licensee,  is 
issued  to  the  Licensee  in  consideration  of  the  payment  of  the  fee  of  Fifty 
dollars,  and  under  and  subject  to  the  provisions  of  The  Mines  Act,  1906, 
renews  the  said  license  until  and  including  the  31st  day  of  March  next  suc- 
ceeding the  date  hereof  and  is  not  transferable. 

THOS.  W.  GIBSON, 

Deputy  Minister  of  Mines. 
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No.  26. 
Renewal  of 
Miner's 
License  to 
Appellant. 
—continued 


No.  26. 
Renewal  of 
Miner's 
License  to 
Appellant. 
1st  April, 
1908. 


Renewal  No.  A597  of  Old  License  1658. 

THE  MINES  ACT,  1906. 


Fee  $50.00 


PROVINCE  OF  ONTARIO,  DEPARTMENT   OF    LANDS, 
FORESTS  AND  MINES. 

Toronto,  Ont,  April  1st,  1908. 
RENEWAL  OF  MINER'S  LICENSE. 

This  Renewal  of  Miner's  License  No.  1658  issued  by  the  Mining  Re- 
corder of  Temiskaming  Mining  Division  on  the  7th  day  of  April,  1906,  to 
The  Florence  Mining  Co'y,  Ltd.,  of  Toronto,  Ont.,  called  the  Licensee,  is 
issued  to  the  Licensee  in  consideration  of  the  payment  of  the  fee  of  Fifty 
dollars,  and  under  and  subject  to  the  provisions  of  The  Mines  Act,  1906, 
renews  the  said  license  until  and  including  the  31st  day  of  March  next  suc- 
ceeding the  date  hereof  and  is  not  transferable. 

THOS.  W.  GIBSON, 

Deputy  Minister  of  Mines. 


10 
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EXHIBIT  21. 


The  Hon.  The  Minister  of  Lands  and  Mines, 
Parliament  Buildings, 
Toronto. 


Dear  Sir: — 


Toronto,  April  18th,  1906. 


The  Hon.  The  Minister  of  Lands,  Forest  and  Mines, 
Parliament  Bldgs., 

Toronto,  Ont. 


Dear  Sir: — 


January  31, 1907. 


20  We  are  instructed  by  the  Florence  Mining  Company,  Ltd.,  who  owns 
J.S.  71  part  of  Cobalt  Lake  as  a  mining  claim  and  the  minerals  there- 
under, to  apply  either  for  a  waiver  of  the  performance  of  additional  work- 
ing conditions  or  for  permission  to.  perform  such  conditions.  As  there  is 
an  action  pending  in  His  Majesty's  Courts  in  regard  to  the  matter  we 
would  submit  that  under  the  circumstances  the  above  would  appear  to  be 
reasonable  especially  as  their  predecessor,  Mr.  W.  J.  Green,  offered  fully 
to  perform  these  working  conditions.  We  do  not  suppose  that  anything 
would  be  gained  by  going  into  a  discussion  at  this  stage  of  the  claim  of 
the  Florence  Mining  Company  beyond  reminding  you  of  the  very  strong 

20  and  well  founded  opinions  of  Mr.  C.  H.  Ritchie,  K.C.,  and  Mr.  H.  H. 
Strathy,  K.C.,  that  at  the  time  of  the  discovery  under  Cobalt  Lake  which 
is  the  basis  of  the  claim  pf  the  Florence  Mining  Company,  Cobalt  Lake 
was  in  fact  and  in  law  open  for  exploration.  If  so  the  Company  of  course 
have  a  statutory  claim  which  it  is  submitted  cannot  be  taken  away  by  the 
Government.  In  this  respect  we  rely  on  the  fundamental  principle,  "lex 
Angliae  sine  parliamento  mutari  non  potest,"  which  is  applicable  here. 
We  contend  that  the  law  having  given  this  claim  to  the  Florence  Mining 
Company  the  Crown  is  bound  thereby.  We  would  also  point  out  that  in 
the  Fisheries  case  the  Chief  Justice  of  Canada  showed  conclusively  that 

30  thf  provisions  of  Magna  Charter  are  applicable  to  the  Province  of  On- 


RECORD. 

In  the 

High 

Court   of 

Justice. 


Referring  to  my  application  for  part  of  the  land  under  the  water  of 
Cobalt  Lake  under  the  Mines  Act,  I  beg  to  state  that  I  have  transferred 
all  my  rights  in  respect  of  the  said  location  to  The  Florence  Mining  Com- 
10  pany.  Limited.  Please  therefore,  issue  the  lease  or  patent  of  the  said 
location  or  such  part  thereof  or  interest  therein  as  may  be  allotted  in 
respect  of  my  application  to  the  said  Company. 

Yours  truly, 

(Sgd.)  W.  J.  GREEN. 


No.  27. 
Letter,  W. 
J.  Green> to 
Minister  of 
Lands  and 
Mines. 
18th  April. 
1906. 


No.  27. 
Letter, 
Clark,  Mc- 
Pherson, 
Campbell  & 
Jarvis  to 
Minister  of 
Lands, 
Forests 
and  Mines. 
31st  Jan.. 
1907. 
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No.  27. 

Letter, 
Clark,  Mc- 
Pherson, 
Campbell  & 
Jarvis  to 
Minister  of 
Lands, 
Forests 
and  Mines. 
31st  Jan., 
1907. 


tario  and  we  rely  confidently  upon  its  provisions  "nulli  vendemus  nulli 
negabimus  aut  differimus  rectum  aut  justitiam."  It  is  quite  clear  that 
according  to  the  very  right  and  justice  of  the  case  to  which  the  Courts  are 
bound  to  give  effect,  this  area  belongs  to  the  Florence  Mining  Company. 
We  invoke  the  further  provision  of  Magna  Charter  which  we  contend  is 
binding  upon  the  Government  "si  quis  fuerit  dissaisitus  vel  elongatus  per 
nos  sine  legali  judicio  parium  sourum,  de  terris  castallis  libertatibus,  vel 
jure  suo  statim  ea  ei  restituemus. "  Therefore  we  submit  that  we  are 
entitled  to  ask  the  Government  to  be  in  a  position  to  restore  our  clients' 
right  to  the  twenty  acres  in  question.  We  are  aware,  of  course,  that  Let- 
ters Patent  have  been  issued  professing  to  grant  land  including  what  our 
clients  are  entitled  to,  but  for  the  reasons  we  are  submitting  to  the  Court, 
there  seems  very  little  doubt  that  these  Letters  Patent  are  absolutely  null 
and  void  and  will  be  so  declared.  We  are, 

Yours  truly, 

CLABK,  MCPHERSON,  CAMPBELL  &  JARVIS. 


10 


No.  28. 
Plan  of 
part  of 
Cotalt 
Lake, 
24th  April, 
1906. 
Not  printed 


EXHIBIT  22. 

Plan  of  J.S.  71  part  of  Cobalt  Lake. 

Not  printed,  but  tracings  thereof  are  furnished  by  arrangement  be- 
tween the  parties. 
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EXHIBIT  5. 

MR.  T.  W.  GIBSON, 

Deputy  Minister  of  Lauds  and  Mines. 

Toronto. 
Dear  Sir: — 


30 


Camp  on  Mud  Lake, 

Aug.  25th,  1906. 


According  to  instructions  contained  in  your  letters  of  llth  and  26th 

July,  we  have  read  over  the  papers  in  connection  with  the  staking  of  Cobalt 

Lake  and  the  road  allowance  and  inspected    the    discoveries    referred    to. 

Our  examination  was  made  on  the  21st  July.     Mr.  Masten  and  Mr.  H. 

10  Dreany  being  present. 

Four  places  where  discovery  was  claimed  were  inspected  by  us.  The 
position  of  these  points  is  shown  on  blue  print  enclosed  which  apparently 
is  a  copy  of  tracing  attached  to  papers  sent  us.  The  different  points  are 
indicated  by  letters  in  red.  We  do  not  know  whether  this  plan  is  a  copy 
of  original  "diagram  and  sketch"  referred  to  throughout  the  affidavits 
as  being  filed  by  Mr.  Bessey.  We  presume  it  is  an  elaboration  of  Mr. 
Bessey's  diagram  retaining  the  essential  features  but  showing  more  of  the 
surrounding  claims. 

The  discovery  at  the  point  marked  D  is  not  shown  on  tracing.  Two 
20  small  parallel  seams  of  smaltite  are  shown  here.  They  are  exposed  be- 
low7 high  water  mark  to  the  spot  indicated  by  the  point  of  the  pick  held 
by  the  figure  seen  in  photograph  No.  1  attached.  One  of  these  seams  ex- 
tends and  shows  smaltite  about  10  ft.  above  high  water  mark.  The  actual 
extension  into  the  water  could  not  be  seen.  The  high  water  mark  is  indi- 
cated distinctly  by  the  edge  of  vegetal  ion.  The  trees  showing  on  left  of 
picture  had  recently  fallen.  At  the  time  of  our  examination  the  water 
level  was  low. 

The  small  seams  here  would  constitute  a  valid  discovery  according  to 
our  standard. 

The  discovery  at  point  marked  A  showed  a  vein  of  smaltite  with 
stringers  running  into  and  visible  below  the  surface  of  the  water  and  ex- 
tending back  over  100  ft.  being  stripped  and  showing  metal  and  bloom 
in  places.  Enclosed  photo  No.  2  shows  vein,  the  point  of  the  pick  indi- 
cating high  water  level.  This  would  constitute  a  discovery. 

At  the  point  marked  E  a  veinlet  of  smaltite  was  seen  below  high 
water  mark;  above  this  level  the  crack  extended  hut  no  metallic  mineral 
was  visible  although  a  very  little  work  would  probably  show  it.  This 
would  be  a  discovery  as  to  lake  area. 

At  B  the  discovery  claimed  was  a  mere  crack  with  no  vein  filling.    It 

40  was  said  to  contain  argent ite  but  none  was  visible  and  assay  of  sample 

taken  at  this  point  of  material  immediately  adjoining  and  including  the 

crack  gave  no  silver.     This  crack  is  almost  certainly  a  stringer  from  a 

vein  worked  bv  owners  of  location  R.L.  404  as  a  crack  can  be  seen  in  their 
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working  about  20  feet  distant  pointing  directly  to  discovery  claimed  by 
Bessey.  We  could  not  consider  this  a  discovery,  as  neither  definite  vein 
nor  valuable  filling  were  present. 

We  were  not  asked  to  inspect  discovery   at   Point    C,  the  applicants 
abandoning  this.     Wash  ore  of  course  could  not  be  considered. 

With  regard  to  question  whether  the  applicants  are  actually  the  origin- 
al discoverers,  we  may  say  that  the  vein  at  point  A  which  is  by  far  the 
best  discovery  is  described  in  Rep.  Bureau  ot  Mines  1905,  part  ll.,  p.  22, 
2nd  Ed.,  and*  also  shown  on  sketch  map  of  veins  in  same  report.  It  is 
described  under  heading  "veinlets  at  Lake  Shore."  An  analysis  of  the  10 
ore  is  given  and  a  reference  to  Mr.  Burrows  showed  that  the  same  sent  him 
I >y  Prof.  Miller  for  analysis  was  taken  on  the  1st  July,  1904,  and  his  report 
of  analysis  was  made  26th  July,  1904.  At  the  time  the  sample  was  taken 
it  was  a  matter  of  common  knowledge  that  this  ygiulet  existed  here.  In 
the  Summary  Report  of  Geological  Survey  for  1W4  also  in  course  of 
description  of  the  property  R.L.  401  (see  pp.  202  and  205)  under  head- 
ing "sttiiogej^s"  what  is  evidently  the  vein  is  described  and  it  is  stated 
that  at  that  time  the  vein  had  been  traced  100  feet  up  to  the  hill.  It  is 
difficult  to  see  how  a  thing  that  is  already  known  and  published  in  an  offi- 
cial report  can  be  disco verexL  The  same  report  also  in  next  paragraph  20 
states  that  at  several  pomfsalong  the  water's  edge  on  this  location  Cobalt 
bloom  had  been  found.  We  cannot  positively  identify  the  stringers  at 
points  D  and  E  in  blue  print  in  these  reports  quoted  above.  Of  the  others 
shown  in  the  tracing  B  had  no  discovery  and  C  was  abandoned  by  appli- 
cants. 

Turning  to  papers  in  connection  with  the  matter,  there  seem  to  be  a 
number  of  discrepancies.  Mr.  Strathy's  original  notice  of  mining  claim 
states  discovery  was  made  5th  May  and  application  filed  8th  June  and  is 
for  38  acres  more  or  less.  Bessey's  affidavit  states  discovery  was  made 
f>th  May  and  application  filed  8th  June  and  is  for  80  acres.  Dreany's  30 
affidavit  corroborates  Bessey's.  We  calculate  the  area  of  Cobalt  Lake 
roughly  at  55  acres ;  moreover,  under  the  Act  of  1897,  30  days  were  allow- 
ed in  which  to  record  and  therefore,  the  original  application  of  Bessey 
was  illegal. 

We  do  not  know  when  Cobalt  Lake  was  tin-own  open  for  staking.  Mr. 
Strathy's  affidavit  says  some  time  previous  to  17th  July.  1905.  We  do  not 
see  what  value  can  be  attached  to  Mi-.  Strathy's  affidavit  as  to  restaking 
of  lake  on  17th  July  unless  he  were  personally  present.  This  does  not 
appear  from  his  affidavit.  In  the  Hanes  case  which  was  prior  to  this,  affi- 
davits of  those  on  behalf  of  whom  discovery  was  claimed  were  refused  and  40 
affidavit  of  discovering  licensee  insisted  upon.  There  is  no  evidence  as  to 
re-taking  of  lake  area  among  papers  sent  us.  Bessey's  affidavit  refers 
only  to  the  road  allowance  staking.  We  remain, 

Yours  faithfully, 

G.  R.  MICKI.I  . 

A.  H.  A.  ROBINSON. 


*-  - 


EXHIBIT 


ORDER-IN-COUNCIL  APPROVED  BY  HIS  HONOUR  THE  LIEU- 
TENANT GOVERNOR,  THE  22ND  DAY  OF 
NOVEMBER,  A.D.  1906. 

The  Committee  of  Council  have  under  consideration  the  report  of  the 
Honourable  the  Minister  of  Lands,  Forests  and  Mines,  dated  22nd  Novem- 
ber, 1906,  wherein  he  states  that  the  claims  preferred  respectively  by  Mr. 
M.  H.  Bessey  and  Mr.  W.  J.  Green  for  portions  of  the  bed  of  Cobalt  Lake 
have  been  urged  by  their  respective  representatives,  and  careful  considera- 
10  tion  has  been  given  to  representations  made  by  Counsel  and  also  to  the 
facts  and  considerations  connected  with  the  respective  applications  and  a 
decision  was  reached  that  the  said  applications  were  not  well  founded  and 
could  not  on  the  law  and  facts  be  admitted. 

The  Committee  therefore  advise,  that  the  said   applications  be   dis- 
allowed. Certified, 

"  J.  LONSDALE  CAPREOL/' 

Clerk  Executive  Council. 
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EXHIBIT  14. 


20  Toronto,  Canada,  Nov.  26,  '06. 

The  Hon.  The  Minister  of  Lands  and  Mines, 
Parliament  Buildings, 
Toronto,  Ont. 

Re  Cobalt  Lake. 
Dear  Sir: 

On  behalf  of  The  Florence  Mining  Company,  Limited,  which  is  justly 
entitled  to  the  location  of  twenty  acres  under  Cobalt  Lake  by  virtue  of 
bona  fide  discovery,  I"  am  instructed  to  protest  against  the  proposed  sale  of 
Cobalt  Lake  by  the  Government.  It  is  not  now  necessary  to  go  into  a  dis- 
30  cussion  of  the  claim,  but  I  desire  merely  to  emphasize  that  the  Company 
have  been  all  along  ready  and  willing  to  prove  conclusively  that  they  were 
justly  entitled  to  the  location  on  which  they  made  a  discovery. 

Further,  I  would  point  out  that  the  main  value  of  the  lake  is  due  to  the 
enterprise,  expenditure  and  discovery  of  our  clients. 

I  am, 

Yours  truly, 
CLARK,  MCPHERSON,  CAMPBELL  &  JARVIS. 
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1906. 


Gentlemen : 


Toronto,  Ont,  November  29th,  1906. 


I  beg  to  acknowledge  receipt  of  your  letter  of  the  27th  instant  addres- 
sed to  the  Honourable  the  Minister  of  Lands,  Forests  and  Mines  protesting 
against  the  proposed  sale  of  Cobalt  Lake  by  the  Government. 

Very  truly  yours, 

THOS.  W.  GIBSON, 

Deputy  Minister  of  Mines. 

Messrs.  CLARK,  MCPHERSON,  CAMPBELL  &  JARVIS, 

Barristers,  etc.,  10 

Toronto,  Canada. 


No.  32. 
Caution 
filed  by 
Appellant. 
29th  Nov., 
1906. 


EXHIBIT  20. 
LAND  TITLES  ACT. 

THE  FLORENCE  MINING  COMPANY,  LIMITED,  having  its 
Head  Office  at  the  City  of  Toronto,  in  the  County  of  York,  has  such  an 
interest  in  the  land  hereinafter  particularly  described  as  entitles  it  to  ob- 
ject to  any  disposition  thereof  being  made  without  its  consent  and  is  en- 
titled to  notice  of  any  application  that  may  be  made  for  the  registration 
of  such  land. 

The  following  is  a  particular  description  of  the  said  land,  that  is  to  20 
say: — 

THAT  part  of  Cobalt  Lake  lying  west  of  Mining  Location  R.L.  404, 
including  a  small  island  therein  as  shewn  on  said  sketch.  The  discovery 
post  is  253  feet  southwesterly  from  post  Number  One.  which  is  one  chain 
west  of  the  southwest  angle  of  R.L.  401.  The  boundary  from  post  Num- 
ber One  to  post  Number  Two  follows  the  shore  line  of  the  said  lake  and  is 
consequently  irregular.  From  post  Number  Two  to  post  Number  Three 
is  718  feet,  north  astronomically.  From  post  Number  Three  to  post  Num- 
ber Four  the  shore  line  is  followed.  From  post  Number  four  to  post 
Number  One  is  326  feet  east  astronomically.  30 


(Seal) 


'THE  FLORENCE  MINING  Co.  LTD." 
"H.  S.  Pritchard," 


President. 


10 


I,  Harry  Sidney  Pritchard  of  the  City  of  Toronto  in  the  County  of 
York,  Barrister,  make  oath  and  say:— 

1.  I  am  President  of  the  Florence  Mining  Company,  Limited,  and 
as  such  have  personal  knowledge  of  matters  herein  deposed  to. 

2.  The  interests  of  the  said  The  Florence  Mining  Company,  Limited, 
in  the  lands  described  in  the  annexed  Caution  entitles  it  to  object  to  any 
disposition  of  the  said  lands  being  made    without    its    consent    and    the 
nature  of  the  interest  of  the  said  The  Florence  Mining  Company,  Limit- 
ed, is  as  follows: — 

Under  an  agreement  for  the  purchase  from  W.  J.  Green  of  his  right 
to  a  lease  or  Patent  of  the  said  property. 

SWORN  before  me  at  the  City  of 
Toronto  in  the  County  of  York 

this  29th  day  of  December,  A.D.  "H.  S.  PRITCHARD" 

1906. 

"G:  C.CAMPBELL/' 
A  Commissioner,  etc. 
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EXHIBIT  15 

Toronto,  January  4th,  1907. 
The  Honourable  FRANK  COCHRANE, 

Minister  of  Lands  and  Mines, 

Parliament  Buildings  Toronto. 
Sir: 

We  have  the  honour  to  enclose  herewith  marked  cheque  for  $976,500 
the  balance  of  the  purchase  price  of  the  Cobalt  Lake  Mining  .  property, 
sold  by  tender,  our  tender  for  which  was  accepted  by  the  Government. 

We  also  enclose  Assignment  and  Direction,  so  that  the  patent  for  this  10 
property  may  issue  to  the  Cobalt  Lake  Mining  Company,  Limited. 

The  Cobalt  Lake  Mining  Company  have  already  been  sued  by  the 
Florence  Mining  Company  and  others  claiming  to  be  entitled  to  the  said 
property,  and  claiming  that  the  Cobalt  Lake  Arming  Company  hold  this 
property  as  trustees  for  them. 

We  purchased  the  property  on  the  understanding  that  the  Govern- 
ment was  in  a  position  to  and  would  give  a  Crown  Patent  and  that  we 
would  receive  the  lauds  free  from  all  claims  against  them.  The  purchas- 
ers feel  that  the  expense  which  they  will  now  incur  in  defending  this  action 
or  in  any  litigation  in  regard  to  such  claims  should  be  borne  by  the  Crown  20 
and  feel  that  some  assurance  should  be  given  that  this  will  be  the  case  in 
view  of  the  large  amount  that  is  being  paid  for  the  property. 

We  have  the  honour  to  be,  Sir, 

Your  obedient  servants, 

Pi  u. \  IT  iV:  I'KLLATT. 
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Examination  de  bene  esse  of  William  James  Green  printed  as  part  of 
the  evidence  put  in  at  the  trial. 
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EXHIBIT  1. 

Regulations — Part  printed  as  Exhibit  16  at  the  trial.  Revised 

Regulations 
handed  Mr. 
Green. 

EXHIBIT  2.  NO.  36. 

Map — Not  printed  but  tracings  thereof  supplied  by  arrangement  be-   Coieman 
tween  the  parties.  Township. 


10  EXHIBIT  3.  No.  37. 

License  of 

License  of  William  James  Green — Printed  as  Exhibit  10  at  the  trial,  w.  J. 

Green. 


EXHIBIT  4.  No.  38. 

Core  of 

Core  of  silver  ore — Not  printed.  silver  ore. 


EXHIBIT  5.  NO.  39. 

Application 

Application  of  William  James  Green — Printed  as  Exhibit  6  at  the  trial,  of  w.  J. 

Green. 


No.  40. 

EXHIBIT  6.  Receipt  for 

payment  of 

20          Receipt  for  purchase  monev — Printed  as  Exhibit  11  at  the  trial.  purchase 

money. 

No.  41. 
Transfer, 
EXHIBIT  7.  William 

James 

THE    MINES    ACT  1906.  Green  to 

The  Flor- 

The  undersigned  bolder  of  Miners  License,  Number  1346,  issued  by  ence 
the  Mining  Recorder  of  the  Temiskaming  Mining  Division,  in  considera-  Mining 
tion  of  the  sum  of  One  Dollar  (the  receipt    whereof    is    hereby    acknowl-  Company. 
edged)  and  of  other  valuable  consideration,  doth  hereby  transfer  to  the 
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Florence  Mining  Company, Limited,  holder  of  Miner's  License 'Number 
1658,  issued  by  the  Mining  Recorder  of  the  Temiskamhig  Mining  Divi- 
sion, the  interest  of  the  undersigned  in  the  Mining  Claim  known  as  J.S.  71, 
being  part  of  Cobalt  Lake  in  the  Township  of  Coleinan  and  in  the  Cole- 
man  Mining  Division,  particularly  described  as  follows : 

"That  part  of  Cobalt  Lake  West  of  Mining  Location  R.L.  404,  in- 
cluding a  small  island  therein  as  shown  on  said  sketch.     The  discovery 
post  is  253  feet  South-westerly  from  post  number  one,  which  is  one  chain 
West  of  the  Southwest  angle  of  R.L.  401.    The  boundary  from  post  num- 
ber one  to  post  number  two  follows  the  shore  line  of  the  said  Lake  and  is  10 
consequently  irregular.     From  post  number  two  to  post  number  three  is 
718  feet  North  Astronomically.    From  post  number  three  tc>  post  number 
four  the  shore  line  is  followed.    From  post  number  four  to  post  number' 
one  is  326  feet  East  astronomically." 

DATED  AT  TORONTO  this  Eleventh  day  of  April,  1906. 


Witness. 


"J.  J.  HUBBARD/' 


'W.  J.  GREEN.' 


(L.S.) 
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PATENT  OF  PART  OF  COBALT  LAKE  TO  RESPONDENT. 

(L.S.)     WM.  MORTIMER  CLARK. 

PROVINCE  OF  ONTARIO. 
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of  Sale,  W. 
J.  Green 
to  the 
Appellant, 
llth  April, 
1906. 


EDWARD  THE  SEVENTH,  by  the  Grace  of  God,    of   the   United 
Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Dominions  be-      No  43 
yond  the  Seas,  KING,  DEFENDER  OF  THE  FAITH,  EMPEROR  OF  Patent  to 

INDIA.  Respondent 

15th  Jan., 

10          TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME  1907. 

GREETING: 

WHEREAS  Cobalt  Lake  Mining  Company,  Limited,  have  contracted 
and  agreed  for  the  absolute  purchase  of  the  lands  and  tenements  herein- 
after mentioned  and  described  at  and  for  the  price  or  sum  of  one  million  and 
eighty-five  thousand  dollars  of  lawful  money  of  Canada,  and  of  which  lands 
we  are  seized  in  right  of  our  Crown : 

NOW  KNOW  YE,  that  in  consideration  of  the  said  sum  of  one  million 
and  eighty-five  thousand  dollars,  well  and  truly  paid  to  our  use  at  or  before 
the  sealing  of  these  our  Letters  Patent,  we  have  granted,  and  by  these  pre- 
20  -sents  do  grant,  unto  the  said  COBALT  LAKE  MINING  COMPANY, 
LIMITED,  in  fee  simple :  ALL  that  parcel  or  tract  of  land  covered  with 
water,  lying  and  being  in  the  Township  of  Coleman,  in  the  District  of  Nip- 
issing,  in  the  Province  of  Ontario,  containing  by  admeasurement  fifty-one 
acres,  be  the  same  more  or  less,  which  said  parcel  or  tract  of  land  covered 
with  water  may  be  otherwise  known  as  follows,  that  is  to  say :  Being  com- 
posed of  Cobalt  Lake  Mining  Location,  being  land  covered  with  the  water  of 
I  m  rt  of  Cobalt  Lake,  together  with  the  mines,  minerals,  and  mining  rights 
thereon  and  thereunder,  situate  in  the  said  Township  of  Coleman,  described 
as  follows :  Being  all  that  part  of  the  land  covered  with  the  water  of  Cobalt 
Lake  lying  southerly,  easterly,  and  south-easterly  of  the  south-easterly  limit 
of  the  right-of-way  and  Cobalt  Station  grounds  of  the  Temiskaming  and 
Northern  Ontario  Railway,  excepting  nevertheless  that  portion  of  land  cov- 
ered with  water  of  said  Lake  designated  as  Mining  Location  J.  S.  55  con- 
taining four  acres,  more  or  less,  granted  by  Letters  Patent  dated  thirty-first 
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July,  nineteen  hundred  and  five,  to  James  H.  McKinley,  Ernest  J.  IX-irragh, 
Robert  Gorman,  and  William  Anderson,  the  said  part  granted  by  these 
Letters  Patent  being  shown  tinted  red  on  Plan  of  Survey  by  Ontario  Land 
Surveyor  J.  F.  Whit-son,  dated  December  fifth,  nineteen  hundred  and  six  of 
record  in  the  Department  of  Lamds,  Forests,  and  Mines,  a  triplicate  of 
which  plan  is  attached  to  and  forms  part  of  these  Letters  Patent,  saving, 
excepting,  and  reserving  nevertheless,  unto  us,  our  heirs  and  successors,  the 
free  use,  passage,  and  enjoyment  of,  in,  over,  and  upon  all  navigable  waters 
which  shall  or  may  hereafter  be  found  on  or  under  or  be  flowing  through  or 
upon  any  part  of  the  said  parcel  or  tract  of  land  covered  with  water  hereby  \Q 
granted  as  aforesaid,  and  reserving  also  right  of  access  to  the  shores  of  all 
rivers,  streams,  and  lakes  for  all  vessels,  boats,  and  persons,  together  with 
the  right  to  use  so  much  of  the  banks  therof  not  exceeding  one  chain  in 
depth  from  the  water's  edge,  as  may  be  necessary  for  fishery  purposes,  sub- 
ject to  the  provisions  of  Sections  188  to  221,  inclusive,  of  the  Mines  Act, 
1906. 

GIVEN  under  the  Great  Seal  of  of  our  Province. 

WITNESS :    His  Honor  William  Mortimer  Clark,  etc.,  etc., 

Lieutenant-Governor  of  our  Province  of  Ontario. 

At  our  Government  House,  in  our  City  of  Toronto,  this   fifteenth    day   of  20 
January,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven,  and 
in  the  sixth  year  of  our  Reign. 

BY  COMMAND  of  the  Lieutenant-Go vernor-in-Council. 

"W.J.HANNA," 

"C.  S.  J."  Secretary,  "F.  COCHHAXE," 

"W.  G.  R."  Minister  of  Lands,  Forests, 

"T.  W.  G."  and  Mines. 


Recorded  the  17th  day  of -January,  A.D.  1907. 

Ref.  No.  53003  "  JOHN  F.  C.  USSHER," 

Sale  No.  54374  C.  L.  S.  Deputy  Provincial  Regist  ra r. 

Date  of  Sale, 
9  Jany.,  1907. 
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In    the 

High 

Court   of 

THE  FLORENCE  MINING  COMPANY,  LIMITED, 


PLAINTIFFS. 

AND  R  N°'  «* 

Reasons  for 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

DEFENDANTS.  Justice 

Riddell. 

_  June  15, 

1908. 

J.  M.  Clark,  K.C.,  S.  H.  Bradford,  K.C.,  and  R.  U.  Mc- 
Pherson,  for  Plaintiff. 

E.  D.  Armour,  K.C  and  G.  F.  Henderson,  K.C.,  and  Brit- 
10  ton  Osier,  for  Defendants. 


June  15,  1908. 
Reasons  for  Judgment  by  the  Hon.  Mr.  Justice  Riddell:— 

In  January,  1906,  one  Green,  who  had  had  some  experience  in  mining 
law  ami  was  a  solicitor,  was  contemplating  the  formation  of  a  Syndicate  to 
prospect  in  the  Cobalt  District.  He  communicated  with  Major  Gordon,  who 
was  located  at  the  time  in  Cobalt,  and  arranged  that  a  diamond  drill  should 
be  set  to  work  in  Cobalt  Lake  on  the  ice,  under  the  supervision  of  Gordon 
for  Green  and  his  associates,  who  seem  to  have  formed  themselves  into  a 

^Q  syndicate.  Green  went  to  the  proper  office  at  the  Parliament  Buildings  and 
procured  such  information  as  satisfied  him  that  Cobalt  Lake  was  open  for 
prospecting,  and  I  see  no  reason  for  doubting  the  good  faith  of  Green,  or 
of  any  of  those  through  whom  the  plaintiffs  claim.  Neither  Green  nor 
Gordon  had  a  miner's  license  when  the  drill  was  started  to  work;  but  Gor- 
don, finding  indications  that  a  valuable  discovery  might  be  made  by  means 
of  the  drill,  sent  for  Greenland  on  March  7th  Green  came  from  Haileybury 
with  the  licenses  for  himself  and  Gordon ;  and  thereupon  and  thereafter  the 
drill  was  drawn  and  found  to  have  pierced  a  valuable  silver  vein.  A  survey 
was  at  once  had,  and  staking  after  a  fashion  made.  I  do  not  set  out  the 

30  particulars,  as  these  are  fullv  shown  in  the  evidence  of  Gordon.  Gordon's 
evidence  should  be  given  full  credence  throughout;  and  if  it  is  necessary  to 
consider  the  staking,  the  facts  will  not  be  in  dispute.  In  the  view  I  take  of 
the  law  in  the  case,  all  this  is  immaterial. 
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An  application  was  made  for  tiling  and  recording  the  claim,  but  the  In- 
spector (  Recorder)  refused  to  record  it,  as  the  Lake  had  been,  he  said,  with- 
drawn and  was  not  open  for  prospecting.  Every  effort  was  made  by  the 
discoverers  and  their  assignees,  the  plaintiffs,  to  procure  the  land  claimed 
(which  was  the  land  under  the  major  part  of  Cobalt  Lake),  but  without 
avail. 

Cobalt  Lake  is  in  the  Township  of  Coleman,  which  was  in  the  Temis- 
kaming mining  division  (established  by  O.  C.,  15  April,  1905).  On  the  28th 
August,  1905,  such  parts  of  the  Township  of  Coleman  (with  other  lands)  as 
had  not  theretofore  been  disposed  of  were,  under  Sec.  33,  of  R.  S.  O.,  C.  36,  jo 
withdrawn  from  sale  or  lease;  but  an  O.  in  C.  approved  the  30th  October, 
1905,  authorized  the  Inspector  (Recorder)  of  the  mining  division  to  record 
mining  claims  situated  in  the  said  Township  (and  elsewhere)  under  the 
amended  regulations  for  mining  divisions  upon  certain  conditions.  This  O. 
C.  detached  the  Township  of  Coleman  from  the  Temiskaming  Mining  Divi- 
sion, and  made  it  a  separate  M.  D.  under  the  name  and  title  of  the  Coleman 
M.  D.,  with  the  same  Inspector  (Recorder)  and  head  office  as  the  Temis- 
kaming Mining  Division. 

It  is  plain  that  the  Inspector  considered  that  Cobalt  Lake  was  not  open 
for  prospecting,  and  that  the  same  opinion  was  shared  by  the  officers  of  the  20 
Department,  including  the  Minister.    Upon  the  Department  being  applied 
to  by  Green,  his  solicitors  were  informed  that  his  application  could   not   be 
considered. 

At  the  trial  I  refused  to  compel  the  Minister  to  state  the  grounds  of  the 
position  taken  by  him  and  his  department.  I  considered  that  the  Court 
has,  in  a  record  like  this,  no  concern  with  the  reasons  actuating  a  Minister 
of  the  Crown  in  a  matter  of  public  policy.  All  legitimate  means  were^  em- 
ployed by  the  plaintiffs  to  have  what  they  claimed  as  their  rights  granted  to 
them ;  but  their  efforts  were  ineffective.  The  plaintiffs  are  the  assignees  of 
Green.  I 

Againvst  the  protest  of  the  plaintiffs  the  Crown  sold  in  fee  simple  the 
bed  of  the  Lake,  including  all  mineral  rights,  etc.,  etc.,  for  a  very  large  sum 
to  the  defendants,  without  any  discovery  made  liy  or  for  them,  and  a  grant 
was  made  accordingly,  January,  1907.  The  defendants,  of  course,  had  full 
notice  and  knowledge  of  the  claim  of  the  plaintiff. 

I  refused  at  the  trial  to  compel  the  Minister  to  say  why  this  sale  was 
made  as  it  was,  or  why  the  plaintiffs  did  not  receive  a  patent.  In  my  view 
the  advisers  of  His  Majesty  are  not  responsible  to  the  Court  for  the  rea- 
sons of  their  official  acts  or  advice.  They  are  responsible  to  the  Legislature 
and  to  the  representative  of  His  Majesty,  and  in  the  last  resort  to  the 
people;  but  the  <  '"urt  has  no  right  on  such  a  record  as  this  to  ask  or  to  con- 
sider the  motives  actuating  any  Minister  of  the  Crown. 

In  1906  an  Act  was  passed,  6  Edw.  VII.,  C.  12,  confirming  the  O.  in  C.  of 
the  1  1th  of  August,  and  declaring  it  "to  have  been  and  now  to  be  binding 
and  effectual  for  the  purposes  therein  mentioned."  And  after  the  grant  to 
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the  defendants  another  Act  was  passed,  7  Ed\v.  VII.,  c.  15,  which  after  re-    RECORD. 
citing  the  sale  (inter,  alia)  of  Cobalt  Lake  "and  the  lands  covered  by  the 
same,  together  with  all  mineral  rights  thereon  and  thereunder/'  and  the  de- 


sirability  of  confirming  the  title  of  the  purchasers,  expressly  enacted  that  court  of 

the  sale  of  Cobalt  Lake  "  and  the  lands  covered  by  waters  of  the  same  with  Justice. 
the  mineral  rights  and  the  patents  therefor  are  herebv  confirmed  and  the  fee 

absolute  in  the  said  lands  and  in  all  the  mines  and  minerals  being  and  Iving  No-  44- 

• _i j_i__      _  •  _i  i         i  i      n        •?__       _  •    i  j      i  i  •  TIT  i  -i         RPQ  sons  for 


in  or  under  the  said  lands  and  all  mining  rights  therein  and  thereto,  are  de- 
dared  to  be  vested  in  the  said  purchasers  respectively,  as  and  from  the  date  of 
10  of  the  said  sales  absolutely  freed  from  all   claims  and  demands  of  every  justice 
nature  whatsoever  in  respect  of  or  arising  from  any  discovery,  location,  or  Riddeii. 
staking."    The  second  section  provides  that  "all  discoveries  and  claims,  if  June  15. 
any,  made  or  arising  prior  to  such  sales  shall  be  dealt  with  by  the  Lieuten-  1908- 
anf-Governor-in-Council  as  he  may  think  fit." 

This  action  was  begun  the  26th  December  1906.  It  claims  that  the 
patent  to  the  defendants  issued  erroneously  and  should  be  set  aside;  that 
the  rights  of  the  defendants  are  subject  to  the  rights  of  the  plaintiffs  and 
consequential  relief.  The  defendants  say  that  Cobalt  Lake  was  not  open 
for  discovery ;  that  Green  did  not  observe  the  provisions  of  the  Mines  Act, 

20  and  that  the  patent  to  the  defendants  is  valid.  They  also  plead  that  the  At- 
torney-General is  a  necessary  party,  and  that  they  are  purchasers  for 
value.  It  is  a  matter  of  public  notoriety  that  the  plaintiffs  endeavored  to 
have  the  Act  of  1907  disallowed  by  the  Dominion  authorities  and  failed. 

It  is  also  not  denied  that  the  Acts  of  1906  and  1907  were  "Government 
measures,"  and  were  intended  to  bar  the  claim  of  the  plaintiffs. 

A  very  careful  and  able  argument  was  submitted  by  counsel  for  the 
plaintiffs,  but  I  am  unable  to  find  any  grounds  upon  which  they  are  entitled 
to  recover. 

The  many  difficult  questions  arising  in  respect  of  the  interpretation  of 

30  the  K.  S.  O.,  36,  the  right  of  the  discoveries  to  prospect  at  all,  and  the  effect 
of  what  they  did,  the  po.ssibility  of  such  an  action  as  this  being  sustained  in 
the  absence  of  the  Attorney-General,  etc.,  I  do  not  pass  upon. 

This  is  a  matter  of  property  and  civil  rights ;  by  the  B.  N.  A.  Act  this  is 
wholly  within  the  jurisdiction  of  the  Legislature  of  the  Province;  in  mat- 
ters within  their  jurisdiction,  the  Legislature  have  the  same  powers  as  Par- 
liament, and  the  power  .  .  .  of  Parliament  is  so  transcendent  and  abso- 
lute, that  it  cannot  be  confirmed,  either  for  -causes  or  persons  within  any 
bounds  .  .  .  It  has  sovereign  and  uncontrollable  a uthoritv  in  the  mak- 
ing, continuing,  enlarging,  restraining,  abrogating,  repealing,  reviving,  and 

40  expounding  of  laws  concerning  matters  of  all  possible  determinations. 
Black-stone,  Commentaries  1  p.,  160  .  .-  .  "Within  the  jurisdiction 
given  the  Legislature  of  the  Province  no  power  can  interfere  with  the  Leg- 
lature,  except,  of  course,  the  Dominion  authorities,  which  interference  may 
occasion  disallowance.  There  is  no  need  of  speaking  of  the  paramount 
power  of  the  Imperial  Parliament." 
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In  short,  the  Legislature  within  its  jurisdiction  can  do  everything  that 
is  not  naturally  impossible,  and  is  restrained  by  no  rule  human  or  divine. 
If  it  be  that  the  plaintiffs  acquired  any  rights,  which  I  am  far  from  finding, 
the  Legislature  had  the  power  to  take  them  away.  The  prohibition,  "  Thou 
shalt  not  steal,"  has  no  legal  force  upon  the  sovereign  body.  And  there 
would  be  no  necessity  for  compensation  to  be  given.  We  have  no  such  restric- 
tion upon  the  power  of  the  Legislature  as  is  found  in  some  States. 

I  cannot  read  sec.  1  of  the  Act  of  1907  as  meaning  anything  less  than 
that  the  plaintiffs  are  not  to  have  any  rights  in  the   property,  and  this   is 
made  more  clear,  if  possible,  by  sec.  2,  which  provides  that  all  such  claims  10 
as  this  shall  be  dealt  with  by  the  Lieultenant-Oovernor-in-Council  as  he  may 
think  fit. 

It  seems  ta,me  the  only  recourse  for  the  plaintiffs  is  to  appeal  for  con- 
sideration to  the  Lieutenant-Governor-in-Council,  with  the  manner  in  which 
such  an  appeal  should  be  dealt  with,  the  Court  has  nothing  to  do. 

The  action  must  be  dismissed  with  costs,  limited  to  the  costs  incurred 
from  and  after  the  20th  of  April,  1907,  the  day  of  the  date  of  the  Act  of 
Edw.  VII.  coming  into  force. 

Thirty  days'  stay. 
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IN  THE  HIGH  COURT  OF  JUSTICE. 


The  Honourable  Mr.  Justice  Riddell 


BETWEEN  : 


10 


Monday,  the  15th  day  of  June,  1908. 


In    the 

High 

Court   of 

Justice. 


No.  45. 
Formal 
Judgment 
at  Trial. 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

PLAINTIFFS, 
AND 

THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

DEFENDANTS. 


L.  S. 
$1.60 

1.  This  action  having  come  on  for  trial  on  the  9th,  10th,  and  llth  days 
of  June,  1908,  before  this  Court  at  the  Sittings  holden  at  the  City   of   To- 
ronto for  the  trial  of  actions  without  a  jury,  in  the  presence  of  counsel  for 
the  plaintiffs  and  defendants,  and  also  for  the  Honourable  the  Attorney-Gen- 
eral for  Ontario,  who  was  duly  notified  under  the  provisions  of  S.  60  of  the 
Judicature  Act,  no  one  appearing  for  the  Honourable  the  Minister  of  Jus- 

20  tice  of  Canada,  although  also  duly  notified  under  the  said  Act,  upon  hear- 
ing read  the  pleadings,  and  upon  hearing  the  evidence  adduced  and  what 
was  alleged  by  counsel  aforesaid:  THIS  COURT  WAS  PLEASED  TO 
DIRECT  that  this  action  should  stand  over  for  judgment,  and  the  same 
coming  on  this  day  for  judgment: 

2.  THIS  COURT  DOTH  ORDER  AND  ADJUDGE  that  the  said  ac- 
tion be  and  the  same  is  hereby  dismissed. 

:!.  AN  I)  THIS  COURT  DOTH  FURTHER      ORDER     AND     AD- 
.1  riMJE  that  the  plaintiffs  do  pay  to  the  defendants  their  costs  of  this  ac- 
tion incurred  subsequently  to  the  20th  day  of  April,  1907,   forthwith   after 
30  taxation  thereof. 

4.  AND  save  as  aforesaid  this  Court  doth  not  see  fit  to  make  any  order 
as  to  costs.  GEO.  S.  HOLMSTKAD, 

Registrar. 

Judgment  signed  this  24th  day  of  September,  1908. 
M.  H.  JACKSON, 

Clerk  of  C.  and  P. 
Entd.  24-9-08. 

J.  B.  10,  page  108, 

R.  S.  K. 
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IN  THE  HIGH  COURT  OF  JUSTICE. 


The  Honourable  The  Chief  Justice  of  Ontario : 


BETWEEN  : 

THE  FLORENCE  MINING  COMPANY,  LIMITED, 

PLAINTIFFS, 
AND 


THE  COBALT  LAKE  MINING  COMPANY  (LIMITED), 

DEFENDANTS.  10 


L.8. 
50  eta. 


Thursday,  the  5th  day  of  Nov.,  1908. 


UPON  the  application  of  the  Plaintiffs ;  upon  reading  the  Consent  of 
the  Solicitor  for  the  Defendants  filed,  and  upon  hearing  what  was  alleged 
on  behalf  of  the  applicant,  and  it  appearing  that  this  case  is  one  in  which 
an  appeal  would  lie  from  the  judgment  of  this  Court  to  the  Supreme  Court 
of  Canada ;  and  the  parties  consenting  to  this  order : 

1.  IT  IS  ORDERED  that  the  Plaintiffs  may  discontinue  the  pending  20 
appeal  herein  to  the  Divisional  Court  of  the  High  Court  of  Justice  from 
the  judgment  of  the  Honourable  Mr.  Justice  Riddell  pronounced  herein  on 
the  Fifteenth  day  of  June,  1908,  and  may  appeal  direct  to  this  Court  from 
said  judgment,  the  rights  of  the  parties  for  the  purposes  of  such  appeal  to 
this  Court  to  be  in  all  respects  as  if  the  said  judgment  had  been  delivered  on 
the  Twenty-first  day  of  October,  1908. 

2.  IT  IS  FURTHER  ORDERED  that  the  time  for  appealing  to  this 
Court  be  extended  until  the  First  day  of  December  next,  both  parties  to  ex- 
pedite the  preparation  of  the  case,  and  the  printing  of  the  Appeal  Books  so 

as  to  have  the  case  brought  on  for  hearing  at  the  January  Sittings  without  30 
any  unnecessary  delay. 

3.  IT  IS  FURTHER  ORDERED  that  the  costs  so  far  incurred  in  the. 
pending  appeal  to  the  Divisional  Court  and  the  costs  of  this  application  be 
costs  in  the  cause  as  part  of  the  costs  of  the  appeal  to  this  Court. 

Entered  O.  B.  XI.  N.  F.  PATERSON, 

Issued  16th  Nov.,  '08.  Registrar  C.  A. 


105 


RECORD. 


IX  THE  COURT  OF  APPEAL  FOR  ONTARIO. 


BKFORE  THE  HONOURABLE  } 

THE  CHIEF  JUSTICE  OF  ONTARIO,  [ 

Fx  CHAMBERS. 


Friday,  the  8th  day  of  Janu- 
ary, A.D.  1909. 


BETWEEN  : 


In  the 

High 

Court   of 

Justice. 

No.  47. 
Order  of 
the  Chief 
Justice  of 
Ontario  of 
8th  Jan., 
1909,  Dis- 
pensing 
with  the 
Printing  of 
Maps. 


10 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

(Appellant)  PLAINTIFF; 
AND 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

(Respondent)   DEFENDANT. 


Upon  rlic  application  of  the  appellant  upon  reading  the  consent  of 
the  solicitor  for  the  respondent  filed  and  upon  hearing  what  was  alleged 
on  behalf  of  the  appellant: 

IT  IS  ORDERED  that  upon  the  appellant  furnishing  to  this  Court 
for  the  use  of  the  judges  five  white  prints  of  each  of  the  three  maps 
forming  part  of  the  exhibits  numbered  five,  six  and  twenty-two  at  the  trial 
20  and  five  copies  of  the  map  marked  "Exhibit  2"  to  the  examination  of 
William  James  Green,  taken  de  bene  esse,  the  printing  of  all  the  maps 
referred  to  in  the  evidence  be  and  the  same  is  hereby  dispensed  with. 

The  originals  to  be  produced  for  reference  if  necessary  upon  the  argu- 
ment of  the  appeal. 


Kntcred  O.B.  XI. 
I, si ied  9th  Jan 'y,  '09. 
X.F.P. 


N.  F.  PATERSON, 

Registrar  C.A. 
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IN  THE   COURT  OF  APPEAL  FOR  ONTARIO. 


No.  48. 
Reasons  of     BETWEEN  : 

THE  FLORENCE  MINING  COMPANY  (LIMITED) 

(Appellant)  PLAINTIFF; 


AND 


THE  COBALT  LAKE  MINING  COMPANY  (LIMITED) 

(Respondent)   DEFENDANT. 


REASONS  OF  APPEAL.  10 

1.  The  judgment  was  contrary  to    the    evidence    and  the  weight  of 
evidence  and  should  have  been  entered  for  the  plaintiff. 

2.  Upon  the  facts  established  at  the  trial  the  appellant  had  acquired 
a  vested  right  in  the  twenty  acres  of  the  bed  of  Cobalt  Lake  claimed  here- 
in and  in  the  adjoining  road  allowance. 

3.  The  Trial  Judge  has  found  that  the  licensee  through  whom  the  ap- 
pellant claims  discovered  a  valuable  silver  vein.     This  mineral  was  in 
place  within  the  meaning  of  the  Mines  Act  and  the  Trial  Judge  expressly 
found  that  Cobalt  Lake  is  in  the  Township  of  Coleman  from  which  it  fol- 
lows that  the  licensee  through  whom   the  appellant  claims  discovered  a  20 
valuable  vein  of  ore  in  place  within  Coleman  Mining  Division  mention- 
ed in  his  license.     He  thereupon  acquired  the  right  to  mark  or  stake  out 
and  he  marked  or  staked  out  a  mining  claim  (being  the  claim  in  question 
herein)  under  Section  47  of  Chapter  36  of  the  Revised  Statutes  of  On- 
tario 1897  and  the  regulations  at  the  time  of  discovery  then  in  force. 

4.  The  discovery  was  made  on  Crown  Lands  not  withdrawn  from  loca- 
tion or  exploration  and  not  included  in  any  claim  occupied  by  another 
licensee  or  on  lands  the  mines,  minerals  or  mining  rights  of  which  had 
been  reserved  by  the  Crown. 

5.  The  said  Statute  expressly  provided  that  the  licensee  should  have  30 
the  right  to  work  the  mining  claim  or  to  transfer  his  interest  therein  to 
another  licensee  and  he  did  duly  transfer  the  said  mining  claim  to  the 
appellant  herein. 

6.  The  conditions  were  fully  complied    with  and   the  appellant    upon 
such  transfer  t<>  ii  became  the  owner  of  the  property  claimed  herein  as  a 
mining  claim. 
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7.  The  right  acquired  by  the  appellant  by  virtue  of  discovery  as  found  RECORD. 
was  property.     The  nature  of  this  property  so  acquired  by  the  appel- 

lant is  sufficiently  indicated  by  Lindley,  L.  J..  in  Sutherland  v.  Heathcote 
(1892)  1  Ch.  475  at  p.  483. 

The  Statutory  right  of  the  appellant  is  an  incorporeal  hereditament 
lying  in  grant.  On  this  point  the  appellant  also  refers  to  Wickham  v. 
Hamlin  (1840)  7  M.  &  W.  78. 

8.  The  learned  Trial  Judge's  view  was  that  the  two  Statutes  herein- 
after  discussed  were  intended  to  bar  the  claim  of  the  appellant  and  that 

10  "the  prohibition  'Thou  shalt  not  steal'  has  no  legal  force  upon  the  sov- 
ereign body"  meaning  that  the  Ontario  Legislature  is  omnipotent. 

9.  Apart  from  the  effect  of  the  said  Statutes  which  will  be  subsequent- 
ly considered  it  is  submitted  that  the  alleged  patent  to  the  respondent  is 
null  and  void. 

As  the  foundation  of  title  to  a  mining  claim,  a  discovery  of  mineral  in 
place  \vas  necessary  under  the  law  at  the  time  in  force. 

The  learned  Trial  Judge  expressly  found  that  no  discovery  was  made 
by  or  for  the  respondent. 

Upon  this  finding  under  the  law  as  it  then  stood  the  patent  to  the 
20  respondents  was  null  and  void. 

10.  It  was  expressly  found  by  the  Trial  Judge  that  the   respondent 
took  with  full  notice  and  knowledge  of  the  claim  of  the  appellant. 

11.  There  was  no  statutory  authority   to   grant   the   patent   to   the 
respondent  without  discovery  and  the  Minister  of  Mines  had  no  power 
to  allow  the  patent  to  issue  except  under  statutory  authority.     Reynolds 
v.  Attorney-General  (1896)  A.C.  240  per  Lord  Morris  at  page  243. 

12.  The  lands  in  question  were  contained  in  a  mining  division  and 
R.S.O.  (1897)  Chapter  36,  Section  10,   ss.    1,   provided   that   the   Crown 
Lands  not  situated  in  a  mining  division  may  be  leased  or  sold  and  by  ss.  2 

30  provided  that  where  such  Crown  Lands  are  situated  within  a  mining  divi- 
sion they  may  be  occupied  or  worked  as  mining  claims. 

13.  The  patent  professed  to  grant  the  rights  of  the  Crown  in  the  pro- 
perty in  question  but  as  the  Crown  had  no  rights  the  property  being  al- 
ready vested  in  the  appellant  nothing  passed  by  the  patent. 

14.  In  Chitty  "On  Prerogatives  of  the  Crown,"  page  331,  it  is  said  "If 
a  Crown  grant  prejudices  or  affects  the  rights  of  third  persons  the  King 
is  by  law  bound  on  proper  petition  to  him  to  allow  a  subject  to  use  his 
royal  name  to  appeal  it  on  a  scire  facias  and  it  is  said  in  such  a  case  the 
party  may  upon  enrollment  of  the  grant  in  Chancery  have  a  scire  facias 

40  to  repeal  it." 

This  statement  of  the  law  was  quoted  with  approval  by  Strong,  J.,  in 
Farmer  v.  Livingstone,  8  S.C.R.  140  at  page  152,  where  he  shews  that  the 
statutory  remedy  now  effects  the  same  purpose. 

15.  The  objection  urged  by  the  respondent  that  the  action  could  not 
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be  maintained  without  the  fiat  of  the  Attorney-General  was  based  upon 
the  judgment  of  Teetzel,  J.,  in  Farrah  v.  Glen  Lake  Mining  Company, 
which  has  been  overruled  by  this  Court  and  it  is  settled  that  such  an 
action  may  be  maintained  by  the  appellant  without  obtaining  the  Attor- 
ney-General's fiat  or  his  consent  in  any  other  form.  Farrah  v.  Glen 
Lake  Mining  Co.  (1908)  17  O.L.R.  1. 

16.  In  the  case  of  Ontario  v.  Seybold,  (1903),  A.C.  73,  heard  by  the 
Judicial  Committee  of  the  Privy  Council  on  another  point  Sir  John  Boyd, 
the  Chancellor  of  Ontario,  set  aside  Dominion  patents  although  the  At- 
torney-General had  not  given  his  fiat  or  consent  in  any  form.  10 

17.  The  Order-in-Council  of  14th  August,  1905,  was  not  as  required 
by  the  regulations  posted  up  in  the  Recorder's  office  at  the  time  of  Mr. 
Green's  discovery. 

18.  Mr.  Smith,  the  Mining  Recorder,    stated    in   the    course    of    his 
evidence  that  until  a  week  before  the   trial   he   thought   the    Order-in- 
Council  of  14th  August,  1905,  had  been  posted  up  in  his  office  at  the  time 
of  the  discovery  under  which  the  appellant  claims  but  at  the  trial  admit- 
ted he  was  in  error  and  it  was  not  so  posted  up  at  that  time  and  that  it 
had  not  been  posted  up  at  any  time  in  his  fiew  office  into  which  he  moved 

in  the  previous  November.  -20 

19.  The  patent  to  the  respondent  was  issued  erroneously  by  mistake 
and  improvidently. 

20.  As  to  6  Edward  VII.,  Chapter  12,  the  appellant  submits  that  it 
does  not  affect  the  rights  of  the  appellant.    The  Statute  being  retrospec- 
tive should  be  strictly  construed  and  is  given  full  force  and  effect  by  hold- 
ing that  the  Order-in-Council  of  the  14th  of  August,  1905,  was  in  force 
from  the  said  14th  August,  1905,  until  Cobalt  Lake  was  thrown  open  for 
exploration  by  the  subsequent  Order-in-Council  of  the  30th  October,  1905. 
Further,  the  said  Statute  refers  to  a  discovery  or  discoveries  alleged  to 
have  been  made  on  such  lands  at  or  before  the  passing  of  such  Order-in-  30 
Council,  that  is  on  the  14th  day  of  Aiigust,  1905. 

21.  The  appellant  submits  that  the  Statute   (1907)   7  Edward  VII., 
Chapter  15,  not  having  been  pleaded  is  not  available  as  a  defence  and 
further  that  it  is  in  the  nature  of  a  private  Act. 

This  Act  deals  only  with  a  small  piece  of  land  less  than  one  hundred 
acres  in  extent  and  has  all  the  indicia  of  a  private  Act  and  it  would  none 
the  less  be  a  private  Act  even  if  it  contained  a  clause  declaring  it  to  be 
a  public  Act. 

Brett  v.  Beale  (1829),  1  Moody  &  M.  416  at  p.  425  cited  in  10 
S.C.R.  563,  Ritchie,  C.J.,  at  p.  582.  40 

Dewson  v.  Pavor  (1844)  5  Hare  415. 
Re  Goodhue  (1872)  19  Grant  366. 

Corporation  City  of  Quebec  v.   Quebec  Railway  Co.   (1884)   10 
S.C.R.  563  at  p.  582. 
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22.  This  legislation  being  in  the  nature  of  a  private  Act  cannot  affect  RECORD, 
the  appellant's  rights. 

Sub-section  58  of  Section  8  of  the  Ontario  Interpretation  Act  speak-       >lHi  ^ 

ing  of  an  Act  of  the  Legislature  provides  "Nor  if  the  Act  be  in  the  nature  Court  of 
of  a  private  Act  shall  it  affect  the  rights  of  any  person  or  body  politic  cor-      Justice. 
porate  or  collegiate  such  only  excepted  as  are  therein  mentioned  or  refer- 
red to."  No-48- 

23.  The  proper  construction  to  be  put  upon  the  second  of  the  said  Appeal. 
Acts,  that  is  7  Edward  VII.,  Chapter  15,  is  that  the  Act  was  dealing  —continued 

10  with  such  part  of  Kerr  Lake  and  Cobalt  Lake  as  was  then  vested  in  the 
Crown  and  as  to  which  no  claim  had  yet  been  raised,  but  to  which  claims 
might  be  subsequently  raised.  The  language  of  the  Statute  is  "It  is  desir- 
able that  no  question  should  be  raised."  This  is  apt  language  when  speak- 
ing of  claims  that  may  arise.  It  can  have  no  application  to  the  questions 
in  this  action,  which  had  been  raised  long  before  this  Act  was  passed, 
the  present  action  having  before  then  been  at  issue  and  set  down  for  trial. 
This  view  is  confirmed  by  the  last  clause  of  the  Statute,  which  provides 
that  notwithstanding  anything  contained  in  the  Statute  "claims  made  or 
arising  prior  to  the  sales"  should  not  be  affected  by  it.  It  follows,  there- 
to fore,  that  the  appellant's  claim  in  this  action  is  untouched  by  the  Statute. 

This  is  in  accordance  with  natural  justice  and  equity  and  merely 
means  that  the  purchasers  took  their  title  subject  to  any  prior  claims 
which  had  been  made  before  the  Statute  was  passed,  but  free  from  those 
which  might  arise  subsequent  to  the  sales  based  on  the  ground  that  the 
Executive  had  exceeded  its  powers  in  attempting  to  sell  and  convey  the 
lands  without  any  legislative  sanction,  or  on  other  grounds.  All  this 
means  is  that  the  purchasers  took  their  rights  subject  to  claims  of  which 
they  had  notice,  as  they  had  of  the  appellant's  claim,  and  free  from 
claims  of  which  they  had  no  notice. 

'30  24.  The  said  Acts  profess  only  to  confirm  the  rights  given  by  the  said 
patent  but  as  the  patent  could  give  only  any  rights  the  Crown  had  when 
it  was  issued  neither  it  nor  the  legislation  could  affect  rights  which  were 
vested  in  the  appellant  before  the  said  patent  issued. 

25.  The  legislation  in  question  does  not  necessarily  apply  to  the  appel- 
lant. The  appellant  claims  to  be  entitled  to  only  part  of  the  property 
under  Cobalt  Lake  and  even  if  .the  legislation  in  question  is  held  to  be  con- 
stitutional it  can  be  given  due  effect  by  limiting  its  operation  to  that  part 
of  the  lake  in  which  the  appellant  has  no  rights  but  which  was  then  vested 
in  the  Crown. 

40  Unless  they  must  do  so  by  the  clear  and  compelling  language  used  the 
Courts  will  not  hold  that  private  property  is  intended  to  be  confiscated  by 
an  enactment  unless  adequate  compensation  is  expressly  given  for  the 
rights  which  are  taken  away.  The  language  here  is  not  sufficient  and  no 
compensation  is  provided.  The  provision  for  an  appeal  to  the  bounty  of 
an  executive  that  would  rush  this  legislation  through  its  three  readings 
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RECORD,    in  one  day  by  its  chance  ma.jurity   is  no  real  provision  for  compensation 
but  is  whollv  illusory. 

In  the 

High  Metropolitan   District   Asylum  v.  Hill  (1880)  5  A.C.  582. 

CJu!tic°f  Trimble  v.  Hill  (1879)  5*  A.C.  342. 

2(>.  The  appellant  submits  that  the  said  legislation  which  an  eminent 
judge  has  called  "legislative  robberv"  is  ultra  vires  of  the  Ontario  Le»-is- 

Reasons  of     'J 

Appeal.       kture. 

— continued          27.  When  the  Imperial  Parliament  assigned  to  the  Dominion  and  the 
Provinces  their  respective  powers  and  functions  the  power  of  appointing 
the  judges  and  therewith  the  consequent  control  and  authority  over  litiga-   10 
tioii  during  its  progress  in  the  Courts  was  assigned  to  the  Dominion. 

28.  The  appellant  submits  that  the  British  North  America  Act  having 
recited  that  the  Dominion  of  Canada  should  be  federally  united  with  a  con- 
stitution similar  in  principle  to  that  of  the  Tinted  Kingdom  embodied  as 
part  of  the  Canadian  constitution  the  fundamental  principles  of  British 
jurisprudence  and  particularly  the   provisions  of  Magna  Charta  and  that. 
the  Ontario  Legislature  is  bound  thereby. 

29.  The  appellant  submits  that  the  said  legislation  of  the  Ontario  Legis- 
lature in  question  having  been  passed    in   violation   of  the    constitutional 
safeguards  that  prevent  private  property  from  being  taken   without    due  20 
process  of  law  and  declare  that  justice  should  not  be  sold,  denied,  or  delayed 
and  the  other  fundamental  principles  of  the  British  constitution  was   not 
authorized  by  the  British  North  America  Act  and  is  ultra  vires  and  wholly 
void. 

30.  The  said  Statutes  are  not  legislative    Acts    within    the    authority 
granted  to  Provincial  Legislatures,  but  being  attempts  at  arbitrary  decrees 
contrary  to  the  law  of  God  and  to  the  provisions  of  the  Great  Charter  here- 
inbefore referred  to  and  to  other  safeguards  of  private  rights,  are  unwar- 
ranted and  ultra  vires  of  the  Provincial  Legislature. 

31.  The  action  of  the  appellant  was  brought  before  the   said  Act   last  30 
mentioned  was  passed  by  the  Legislature  and  was  actually  set  down   for 
trial.     The  appellant  was  entitled  to  a  trial  thereof  by  a  Judge  appoint- 
ed by  the  (!overnor-f!eneral-in-Council  under  the  provisions  of  the  Brit- 
ish North  America  Act  in  that  behalf,  and  it  was  not  competent  for  the 
Legislature  to  usurp  the  functions  of  the  Courts  by  enacting  the  legisla- 
tion in  question.    If  it  could  be  validly  done  in  this  case  every  dispute 
might  be  so  judged,  not  by  a  Judge  constitutionally  appointed  by  the  Do- 
minion, but  by  the  majority  of  the  Legislature. 

32.  In  re  Hamilton  and  North-Western    Railway    (1876),    39  ,  Upper 
Canada  Queen '^  Bench,  93.  Chief  Justice  Harrison,  says  at  page  112:    "In  40 
the  reading  of  the  British  North  America  Act  one  cannot  fail   to   observe 
the  distribution  of  powers  into  three  great  divisions  of  executive,   legisla- 
tive and  judicial." 


Ill 

33.  The  British  North  America  Act  gives  the-  Provincial  Legislature  RECORD. 
power  to  make  laws  regarding  property  and  civil  rights.  7 

This  does  not  give  them  the  right  to  confiscate  property  and  civil  rights.       High 
Confiscation  is  not  legislation.    Is  it  conceivable  that  a  Provincial  Execu-    Court  of 
tive  has  power  to  confiscate  all  the  private  property  in  a  Province  and  sell  it      Justice. 
or  otherwise  deal  with  it  as  it  might  choose  if  a  subservient  majority  in  the        — 
Legislature  condones  it,  and  if  there  is  not  power  to  confiscate  all  there  can-  , 

F,  .,  Reasons  of 

not  be  power  to  confiscate  any?  Appeal. 

34.  Confiscation  is  beyond  the  power  of  a  Provincial  Legislature.  Lord  —continued 
JO  Watson  in  Dobie  v.  Temporalities  Board  (1881),  7  A.C.  136,  at  p.  151,  says 

"that  the  Quebec  Legislature  shall  have  the  power  also  to  confiscate  these 
funds  (property  in  the  Province  of  Quebec)  or  part  of  them  is  a  proposi- 
tion for  which  no  warrant  is  to  be  found  in  the  Act  of  1867. 

:!•").  This  contention  is  supported  hi/  The  Fisheries  CW  (1898),  A.C. 
713,  in  which  Lord  Herschel  says:  "If  the  Legislature  purports  to 
confer  upon  others  proprietory  rights  where  it  possesses  none  itself,  that  in 
their  Lordships'  opinion,  is  not  an  exercise  of  the  legislative  jurisdiction 
conferred  by  Sec.  91." 

It  is  submitted  that  the  same  canon  of  construction  applies  to  section  92. 
20  What  was  attempted  by  this  legislation  is  not  a  legislative  Act. 

36.  It  is  submitted  that  it  is  not  the  function  or  within  the  power  of 
the  Local  Legislature  to  pass  a  Statute  for  the  purpose  of   confiscation  of 
property  without  compensation.    Such  a  statute  is  not  an  exercise  of  the 
power  of  making  laws. 

In  re  Hamilton  and  North-Western  Railway  Co.  (1876),  39  Upper 
Canada  Queen's  Bench,  93,  Chief  Justice  Harrison,  says  at  page  111:  "The 
functions  proper  of  a  legislative  body  are  to  make  laws  for  the  government 
of  the  people." 

37.  The  appellant's  claim  having  been  in  suit  before  the  legislation  in 
30  question  was  passed,  their  right  to  have  it  decided  by  the  Courts  is  not  taken 

away. 

In  re  the  Will  of  Wi  Matua  (1908),  A.  C.  448. 

38.  The  case  of  Caldwell  and  Fraser  is  authority  for  the  appellant  as  to 
.the  law  and  practice  of  the  Department  of  Mines  in  granting  property  of 
the  nature  and  form  claimed  by  the  appellant. 

This  case  is  referred  to  in  the  judgment  of  Sir  John  Boyd,  Chancellor 
of  Ontario  in  Ontario  Mining  Co.  v.  Seybold  (1899),  31  Ontario  Reports 
386,  at  p.  400. 

39.  The  learned  Judge  cites  the  action    of    the    Governor-General-in- 
40  Council  in  regard  to  disallowance  in  support  of  his  conclusion.  The  decision 

of  the  Governor-General-in-Council  was  expressed  in  the  following  words : 
"The  legislation  in  question,  even  though  confiscation  of  property  without 
compensation,  and  so  an  abuse  of  legislative  power,  does  not  fall  within  any 
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RECORD,    of  the  aforesaid  enumeration.    For  these  reasons  the  undersigned,  although 
compelled  to  report  to  Your  Excellency  strong  disapproval  of  the  policy  of 
H/o/t       the  statute,  recommends  that  it  be  not  disallowed,  but  be  left  to  such  opera- 
Court  of    tion  as  may  lawfully  be  given  to  it." 

Justice.  It  is  submitted  that  these  words  cannot  be  construed  as  expressing  any 

—       acquiescence  by  the  Federal  authorities  in  the  constitutional  validity  of  the 
Reasons  of    legislation  in  question. 

Appeal.  40.  The  British  North  America  Act  provides  regular  means  for  raising 

—continued  Provincial  revenues,  and  does  not  authorize  the  Provincial  Governments  to 

confiscate  private  property,  sell  the  same,  and  appropriate  the  proceeds.          10 

41.  If  it  had  been  intended  to  confer  on  the  Provincial  Legislatures 
such  extraordinary  power  as  (a)  to  confiscate   private   property  without 
compensation ;  (b)  to  interfere  with  the  due  process  of  law ;  (c)  to  usurp 
the  judicial  functions  of  the  Courts;  (d)  to  deprive  British  subjects  in  the 
Provinces  of  their  constitutional  right  to  justice,  such  intention  would  have 
been  expressed  in  clear  and  unmistakable  language. 

42.  The  decision  in  McGregor  v.  Esquimalt  &  Nanaimo  Railway  Com- 
pany   (1907),  A.  C.  462,  relied   on   by    the    respondent    is     distinguish- 
able because,  (a)  in  that  case  there  was  not,  as  here,  an  action  actually  set 
down  for  trial  before  the  legislation  was  introduced ;   (b)  the  purpose  and  20 
object  of  the  British  Columbia  legislation  was  not  to  confiscate  private  pro- 
perty without  compensation,  but  to  deal  with  and  settle  a  large  question  of 
Provincial  policy,  in  regard  to  settlement;  (c)  there  was  not  in  that  case,  as 
here,  an  usurpation  of  judicial  power  and  authority. 

43.  The  appellant  relies  also  on  the  reasons  appearing  in  the  plead- 
ings, evidence  and  exhibits  herein. 

J.  M.  CLARK, 
S.  H.  BRADFORD, 

R.  U.  McPHERSOX, 

of  Counsel  for  Appellant.     30 
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Reasons 


(Respondents)  DEFENDANTS.  Against 

Appeal. 


REASONS  AGAINST  APPEAL. 

The   respondents  submit  that  the  judgment  appealed  from  should  be 
10  affirmed  for  the  following  among  other  reasons: 

1.  The  plaintiffs  claim  as  assignee  of  William  James  Green  whom 
they  allege  to  have  duly  staked  a  mining  claim  covering  part  of  the  lands 
sold  by  the  Province  of  Ontario  to  the  defendants. 

2.  At  the  trial  of  this  action  the  learned  trial  Judge  did  not  call  upon 
counsel  for  the  respondents,  and  the  respondents  submit  that  the  learned 
trial  Judge  erred  in  many -places  in  his  judgment  as  to  the  validity  of  the 
plaintiffs'  claim  apart  from  the  confirming  statutes  on  account  of  having 
decided  without  hearing  the  argument  of  counsel  for  the  respondents. 

3.  The  evidence  of  Green  taken  de  bene  esse  shows  that  even  if  Cobalt 
20  Lake  was  open  for  exploration  and  prospecting  he  failed  to  comply  with 

the  statute  an!  regulations  governing  the  staking  of  mining  claims  and 
thai  the  mining  claim  in  dispute  herein  was  not  properly  staked  by  him, 
that  the  alleged  claim  did  not  conform  to  the  provisions  of  The  Mines  Act, 
and  thai  the  said  Green  did  not  make  a  discovery  within  the  meaning  of 
the  Act.  and  the  respondents  submit  that  the  learned  trial  Judge  erred  in 
holding  that  the  fads  with  regard  to  the  staking  could  not  be  in  dispute. 
In  any  event  there  were  three  claims  prior  to  that  of  Green's  for  alleged 
dis-overy  at  the  place  in  (jiiestion. 

4.  The  appellant  and  its  predecessor  in  title,  Green,  failed  to  comply 
30  with  the  provisions  of  the  Act  and  regulations  in  that  behalf  subsequent 

to  tiie  alleged  staking,  and  upon  the  refusal  to  record  the  same  failed  to  ex- 
haust the  remedies  open  in  the  premises,  and  cannot  now  be  heard  to  allege 
that  it  was  prevented  from  taking  these  actions  by  reason  of  the  ruling  of 
Department,  and  refusal  to  record  referred  to  in  its  reasons  for  appeal. 

.">.   In  any  event  the  staking  by  the  said  Green,  even  if  properly  car- 
rier! out   under  the  provisions  of  the  statute  and  the  regulations,  would  not 
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have   vested  any   right  in  him,  because  the  land  was  land  at  the  bottom 


In  the  of  a  lake,  and  because,  in  any  event  the  lands,  if  the  subject  of 
High  exploration,  were  withdrawn  from  exploration  by  ()rder-in-(  'ouncil  dated 

Court  of  |11(,  i  Hi,  uf  August,  1905,  which  Order-in-Council  was  duly  posted  up  in 
the  office  of  the  Recorder  and  remained  so  posted  till  some  time  in  Xovem- 

Xo  49       ber  of  the  same   year,   thereby   complying  with   the    regulations    in   that 

Reasons  '        '"'half. 

Against  6.  The  respondents  submit  that  the  s:>id  Order-in-Coun:-il  of  the  14th 

Appeal.         ,,f  August  remained  ill  full  force  and  cfivct  at  the  date  of  the  allege;!  dis- 

covery ai:,l  string  by  the  said  Green.  The  Order-in-Council  of  the  2S.h  10 
of  August  withdrawing  the  Township  of  Coleman  and  the  Order  of  the 
30th  of  October  opening  the  Township  of  Colonial!  and  providing  for  cer- 
tain  mining  regulations,  must  of  necessity  be  read  together,  and  dearly 
affected  only  that  portion  of  the  Township  of  Colcman  opened  for  occupa- 
tion prior  to  the  passing  of  the  Order-ri-Council  of  the  28th  of  August. 

7.  The  said  Order-in-Council  of  the  14th  August,  1905,  was  by  an  Act, 
6  Edward  VII.,  Chapter  12,  declared  to  be  in  force  at  the  passing  of  the 
Act  and  to  have  been  always  in  force  fiom  the  date  thereof. 

8.  The  respondent  Company  purchased  the  land  under  the  waters  of 
Cobalt  Lake  on  or  about  the  21st  December,  1906,  by  tender  accepted  on  20 
the  same  day  by  His  Majesty's  Government,  paying  on  the  said  date  ten  per 
cent,  of  the  price  of  the  said  lands,  amounting  to  $108,500  and  contracting 

to  pay  the  balance  on  or  before  the  4th  day  of  January,  1907.  On  the  said 
21st  day  of  December,  190(5,  no  notice  of  the  claim  of  the  appellant  has  been 
shown  to  have  reached  the  respondents,  but  the  evidence  at  the  trial  shows 
that  the  first  notice  of  the  claim  of  the  appellant  was  in  the  form  of  a  let- 
ter to  the  respondents,  received  by  them  on  the  29th  day  of  December,  on 
which  day  the  appellants  first  registered  a  caution  against  the  lands  in  the 
Land  Titles  Office. 

9.  The  File  of  the  Department  shows  that  the  claim  of  the  appellant  30 
was  based  on  the  allegation  that  the  Lake  was  open  for  exploration  at  the 
date  of  their  discovery  in  March,  1906,  and  the  respondents  even  had  such 
claim  come  to  their  knowledge  would  have  been  entitled  to  rely  on  the  Act 

li  Kdward  V  I  L,  Chapter  12,  which  Act,  so  far  as  they  were  aware,  had  not 
been  attacked  but  had  been  acquiesced  in  by  the  appellants. 

10.  There  is  no  evidence  that  the  Patent  to  the  respondents  was  issued 
erroneously  or  by  mistake  and  improvideiitly.    The  Crown  had  inherently 
the  right  to  sell  a  part  of  its  domain  and  the  patent  is  valid  in  any  event. 

11.  An   Act,  7   Edward   VII.,   Chapter  15,  was  passed  confirming  the 
patent  to  the  respondents  and  there  is  no  evidence  that  this  Act  is  in  the  49 
nature  of  a  Private  Act.  This  Act  provides  for  compensation  as  therein  set 
out.  and  merely  substitutes  the  ipiest  ion  as  to  the  right  to  compensation  for 
that  of  the  right  to  Crown  Land  which  has  always  been  the  subject  of  juris- 
diction  by  the  Crown   through  its   Department    of    Crown    Lands    in   the 
Province. 
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12.  The  Acts  above  referred  to,  namely  6  Edward  VII.,  Chapter  12, 
and  7  Edward  VII.,  Chapter  15,  are  not  ultra  vires  but  are  within  the 
powers  of  the  legislature  of  the  Province  of  Ontario  and  though  petitions 
were  lodged  with  the  Governor-General  in  Council  to  disallow  the  same 
they  were  after  due  consideration  allowed  to  stand  and  no  action  was  taken 
by  the  Governor-General  in  Council. 

13.  There  is  no  confiscation  of  the  property  and   this    case    therefore 
docs  not  fall  within  the  cases  cited  by  the  appellants  in  the  Reasons  of  Ap- 
peal herein. 

14.  The  respondents  further  submit  that  this  action  is  not  properly 
constituted  without  the  Attorney-General  being  added  as  a  party. 

E.  D.  ARMOUR, 
BRITTOX  OSLER, 
of  Counsel  for  the  Respondents. 
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Copy  of  Judgment  of  Court  of  Appeal  Delivered  April  5th,  1909. 

MOSS,  C.J.O. — The  first  matter  for  consideration  on  this  appeal  is 
the  constitution  and  frame  of  the  action  and  the  nature  and  extent  of  the 
relief  which,  assuming  them  to  be  entitled  to  any,  the  plaintiffs  can  be 
awarded  on  the  present  record. 

By  letters  patent  under  the  Great  Seal  of  the  Province,  dated  15th 
January,  1907,  the  Crown,  in  consideration  of  the  payment  of  $1,085,000, 
granted  to  the  defendants  in  fee  a  parr-el  of  land  covered  with  water  situ-  10 
ate  in  the  township  of  Coleman,  containing  55  acres,  more  or  less,  de- 
scribed as  being  composed  of  Cobalt  Lake  mining  location,  being  land 
covered  with  the  water  of  part  of  Cobalt  Lake,  together  with  the  mines, 
minerals  and  mining  rights  thereon  and  thereunder,  and  being  all  that 
part  of  the  land  covered  with  the  water  of  Cobalt  Lake  lying  southerly, 
easterly,  and  southwesterly  of  the  southeasterly  limit  of  the  right  of  way 
and  Cobalt  station  grounds  of  the  Temiskaming  and  Northern  Ontario 
Railway,  excepting  that  portion  of  land  covered  with  water  of  the  lake 
designated  as  mining  location  J.  S.  55,  containing  4  acres,  more  or  less, 
granted  by  letters  patent  dated  31st  July,  1905,  to  certain  named  per-  20 
sons. 

The  plaintiffs,  claiming  as  the  assignees  of  one  W.  J.  Green,  allege 
that  on  7th  March,  1906,  the  said  Green,  while  engaged  in  explorations  un- 
der the  waters  of  the  lake,  made  a  discovery  of  valuable  ore  or  mineral  in 
place  under  part  of  the  lake,  and  thereupon  staked  out  a  mining  claim  in 
accordance  with  the  Mining  Act,  embracing  20  acres  or  thereabouts  of 
the  lands  covered  with  the  waters  of  the  lake,  thereby  becoming,  as  they 
allege,  entitled  to  the  said  mining  claim  and  the  minerals  thereunder, 
and  afterwards  and  within  due  time  sought  to  procure  the  due  filing  of 
the  claim  in  the  office  of  the  recorder  of  mining  claims  in  the  proper  min-  30 
ing  district,  but  he  was  unsuccessful,  owing  to  the  refusal  of  the  recorder 
to  receive  and  record  his  claim  and  the  refusal  of  the  Bureau  of  Mines  or 
the  Minister  of  the  I  )epartment  to  entertain  or  consider  his  claim;  that, 
cot  withstanding  the  existence  of  the  said  claim,  the  Crown  assumed  to 
sell  and  grant  to  the  defendants  the  lands  described  in  the  letters  patent, 
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including  therein  the  portion  embraced  in  the  said  mining  claim;  that  such    RECORD. 
sale  was  without  any  legislative  authority  and  the  letters  patent  were  is- 
sued  erroneously  and  by  mistake  and  improvidently  and     that,     notwith- 


standing  the  said  sale  and  issue  of  Letters  Patent,  the  plaintiffs  are  en-  Appeal  for 
titled  to  the  parcel  of  land  described  in  the  claim  of  the  said  W.  J.  Green.     Ontario. 
The  plaintiffs  claim  (1)  a  declaration  that  the  -Letters  Patent  were      N^T0 

issued  erroneously,  by  mistake  and  improvidently,  and  are  utterly  void  as  Reasons  for 

against  the  plaintiffs,  and  that  the  plaintiffs  are  entitled  to  the  lands  and  judgment 

minerals;  (2)  a  declaration  that  the  defendants'  rights,  if  any,  under  the  of  Court  of 

10  Letters  Patent,  are  subject  to  the  plaintiffs'  said  rights;  (3)  an  injunction  APPeal  for 
restraining  the  defendants,  their  servants,  workmen,  or  agents,  from   ex- 


tracting  or  removing  ore  or  minerals  from  the  claim  or  interfering  with  QJ.O. 
the  plaintiffs'  exclusive  right  of  possession;  (4)  an  account  of  all  ore  or  •-continued 
minerals  that  may  be  extracted  or  removed  from  the  claim;  (5)  a  judg- 
ment setting  aside  as  ultra  vires  and  void  the  Letters  Patent  in  favor  of 
the  defendants  as  against  the  plaintiffs,  or  in  the  alternative  confining 
the  operation  thereof  to  the  lands  therein  described  other  than  those 
claimed  by  the  plaintiffs;  (6)  costs;  (7)  further  and  other  relief. 

The  Crown  is  not  a  party  to  the  action.    True,  the  Attorney-General 

20  was  represented  at  the  trial  and  on  the  argument  of  the  appeal,  but  that  was 

by  reason  of  a  notice  under  the  Judicature  Act  (sec.  60)  because    of  the 

plaintiffs  having  called  into  question  the  constitutional  validity  of  cer- 

tain Acts  of  the  Legislature,  to  which  further  reference  will  be  made. 

The  presence  of  the  Attorney-General  or  his  representative  under  this 
provision  does  not,  of  course,  enlarge  the  jurisdiction  of  the  Court  in  re- 
spect of  any  substantial  relief  sought  in  the  action.  In  that  respect  the 
action  must  still  be  regarded  as  one  to  which  the  Crown  is  not  a  party.  It 
is  obvious,  therefore,  that  the  interposition  of  the  Court  must  be  confined 
to  such  relief  as  may  be  awarded  in  the  absence  of  the  Crown  as  a  party  to 
30  the  record. 

A  long  line  of  decisions  has  settled  that  an  action  to  declare  void  a 
patent  for  land,  on  the  ground  that  it  was  issued  through  fraud  or  in 
error  or  improvidence,  may  be  maintained,  and  that  measure  of  relief 
granted,  at  the  suit  of  an  individual  aggrieved  by  the  issue  of  such  patent, 
and  to  such  an  action  the  Attorney-General  as  representing  the  Crown  is 
not  a  necessary  party:  Martyn  v.  Kennedy,  (1853)  4  Gr.  61;  Stevens  v. 
(  'ook,  (1864)  10  Gr.  410.  See  also  Farah  v.  Glen  Lake  Mining  Co.,  (1908) 
17  O.L.R.  1. 

But  in  such  cases  the  relief  is  limited  to  declaring  the  patent  void, 

40  leaving  the  parties  to  stand  to  one  another    as    if    the    patent    had    never 

issued,  their  final  rights  in  respect  of  the  land  being  left  to  be  determined 

and  settled  by  the  Crown,  to  which  the  lands  are  restored  by  the  avoidance 

of  the  patent. 

The  Court  is  not  called  upon,  and,  in  the  absence  of  the  Crown  as  a 
party  to  the  record,  cannot  be  called  upon,  to  exercise  the  jurisdiction 
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RECORD,    which  is  vested  in  it  by  sec.  26  (7)  of  the  Judicature  Act,  R.S.O.,  e.  .~>1,  to 
decree  the  issue  of  Letters  Patent  from  the  Crown  to  rightful  claimants.  It 
Court  'of    is  11(lt  »<'('<'s«ii'y  to  enter  upon  a  discussion  as  to  the  powers  possessed  by  the 
Appeal  for    Court  under  this  provision,  or  to  consider  whether  it  applies  to  Letters 
Ontario.     Patent  granting  Crown  lands,  for  in  this  case  the  record  is  not  so  framed 
or  constituted  as  to  parties  as  to  enable  such  relief  to  be  granted.    Nor, 
No.  50.      jn  £ne  absonce  Of  the  Crown,  can  the    Court    undertake    to    make    any 
T  declaration  as  to  the  ultimate  title  or   right    of   the  plaintiffs,  for  the 


ofGourof    reason  that  no  such  declaration  could  have  any  binding  effect  upon  the 
Appeal  for    Crown's  rights  in  the  premises.    The  utmost  to  which  the  Court  should  go  10 
Ontario.       jn  this  direction  is  to  inquire  into  the  plaintiffs'  claim  to  the  extent  neces- 
Moss,  sary  £0  ascertain  whether  they  have  reasonable  ground  for  invoking  the 

-continued  jurisdiction  of  the  Court  to  declare  the  patent  void  in  whole  or  in  part 
as  having  issued  through  error  or  improvidence  :  Farmer  v.  Livingstone, 
(1883)  8  S.C.R.  140.  Fraud  is  not  alleged  or  proved  in  this  case. 

The  Court,  being  satisfied  that  the  plaintiffs  have  shewn  an  interest 
in  the  land  existing  before  and  at  the  time  of  the  issue  of  the  Letters 
Patent  [Mutchmore  v.  Davis,  (1898)  14  Gr.  346,  in  the  Court  of  Error  and 
Appeal  (1868)],  which  prima  facie  appears  to  entitle  him  to  obtain  a  grant 
thereof  from  the  Crown  and  that  the  defendants'  Patent  issued  either  20 
through  error  or  improvidence,  may  sweep  it  out  of  the  way  and  restore 
the  status  quo. 

But  it  cannot  ,be  expected  that  on  this  record  the  Court  will  go  further 
and  adjudge  as  to  the  respective  titles  of  the  Crown,  the  plaintiffs  or  the 
defendants. 

The  next  question  then  is,  has  it  been  made  to  appear  that  at  the  date 
of  the  issue  of  the  Letters  Patent  to  the  defendants,  the  plaintiffs  were 
possessed  of  or  entitled  to  such  an  interest  in  the  portion  of  the  patented 
lands  claimed  by  them  as  entitled  them  to  ask  the  interposition  of  the 
Court  in  their  favour?  The  learned  Trial  Judge  did  not  pass  upon  this  30 
question.  The  defendants  dispute  the  plaintiffs'  status  and  present  a 
number  of  objections,  some  of  which  are  formidable,  if  not  insurmount- 
able. They  point  out  that  the  plaintiffs'  interest,  if  any,  is  that  claimed 
by  their  assignor,  W.  J.  Green,  as  a  prospector  and  explorer  holding  a 
miner's  license  by  virtue  of  an  alleged  discovery  of  valuable  ore  or  min- 
eral in  place  under  the  waters  of  Cobalt  Lake,  and  they  say  that  at  the 
time  of  the  alleged  discovery  neither  Green  nor  any  one  working  for  him 
licld  a  miner's  license,  and  that  Cobalt  Lake  was  withdrawn  by  the 
Lieutenant-Governor  in  Council  from  sale,  location,  or  exploration,  under 
the  provisions  of  the  Mines  Act,  and  that  Green  and  those  associated  40 
with  him  were  aware  of  that  fact,  or  could  have  ascertained  the  fact  if 
they  had  made  proper  inquiry,  but  they  deliberately  refrained  from  do- 
ing so  ;  that  whatever  may  have  been  done  in  the  way  of  exploration  or  dis- 
covery was  done  without  the  authority  of  a  miner's  license,  and  was  con- 
ducted in  direct  contravention  of  the  urohibition  of  the  Mines  Act  against 
exploration  on  lands  of  the  Crown  withdrawn  from  sale,  location  or  ex- 
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ploration,  and  any  supposed  discovery    made    under    such    circumstances   RECORD. 
conferred  no  right  to  a  mining  claim   under   the    Act.     The  defendants 
say,  further,  that  no  discovery  of  valuable  ore  or  mineral  in  place  was  actu-     Court  of 
ally  made,  and  that  the  provisions  of  the  Mines  Act  and  the  regulations   Appeal  for 
made  thereunder  with  regard  to  discovery,  staking,  proof  of  claim  and  in-     Ontario. 
spection,  were  not  complied  with,  and   the    claim    was  never  presented, 
recorded  or  inspected,  in  such  manner  as  to  entitle  Green  to  assert  under      No-  50- 
the  Act  any  title  to  a  mining  claim  situate    under    the    waters    of    Cobalt  j^^f 
Lake,  or  to  confer  on  him  any  right  thereto.    The  defendants  further  say  Of  Court  of 

10  that  upon  presentation  of  the  claim  for  record  in  the  office  of  the  Mining  Appeal  for 
Recorder,  it  was  rightly  rejected  by  the  recorder,  because  it  purported  to  o,ntario- 
be  a  claim  of  discovery  in  Cobalt  Lake,  which  was  not  open  for  explora- 
tion, and  because  he  was  under  instruction    not    to    receive    claims    in 
respect  of  it ;  that  his  action  was  confirmed  by  the  officers  of  the  Bureau 
of  Mines,  and  that  the  Minister  of  Lands,  Forests  and  Mines  rejected  the 
claim  for  the  same  reasons. 

Now,  in  order  to  obtain  the  recognition  by  the  Crown  of  a  right  in 
respect  of  a  mining  claim,  it  was  incumbent  on  the  claimant  to  place 
himself  in  the  position  of  one  who  had  fully  or  substantially  fulfilled  all 

20  the  requirements  of  the  Mines  Act  and  the  regulations  thereunder. 

The  primary  requisites  at  the  date  of  the  alleged  discovery  -were  the 
possession  of  a  miner's  license  and  discovery  made  on  Crown  lands  not 
withdrawn  from  location  or  exploration;  Mines  Act,  R.S.O.  (1897),  cap  36, 
sec.  9  and  sees.  45,  46  and  47,  as  amended  by  the  Act  61  Viet.  cap.  11,  sees. 
1  and  2.  Section 9  reads  that  "any  person"  may  explore  for  minerals  on 
any  Crown  lands  .  .  .  except  such  as  may  have  been  withdrawn  from 
sale,  location  or  exploration;  but  a  reference  to  the  other  sections  shews 
that  the  person  spoken  of  is  a  persjon  holding  a  license.  See  also  the  regu- 
lations  approved  by  Order  in  Council  of  otli  April,'  1905,  clauses  1,  12, 

30  13,  15  and  16. 

».  n.^7^'          It  is  plain  that  the  explorations  leading  to  the  alleged  discovery  were 
/I  _aH  made  before  Green  or  any  one  assisting  him  in  the  work  had  procured 

\  iv^a  miner's  license,  and  it  was  not  until  they  believed  themselves  to  be  on  the 
eve  of  a  discovery  of  valuable  mineral  that  the  withdrawal  of  a  core  from 
the  diamond  drill  was  suspended  until  a  miner's  license  was  hurriedlv_ob- . 
tained.  Then,  when  the  wiffulrawal  was  actually  made,  no  inspector  was 
present  to  verify  the  core  as  one  bona  fide  taken  from  the  place,  though 
probably  the  omission  to  have  an  inspector  there  might  have  been 
remedied  later  on  by  the  withdrawal  of  another  core  in  the  presence  of  an 

40  inspector.  But  even  assuming  the  regularity  of  these  proceedings,  they  could 
be  of  no  avail  to  create  rights  if  the  land  was  withdrawn  from  location  or 
exploration:  sec.  47.  Whether  it  was  or  not  depends  on  the  true  construc- 
tion of  three  Orders  in  Council  of  14th  and  21st  August  and  30th  October, 
1905,  as  reflected  in  the  light  of  an  Act  of  the  Legislature,  6  Edw.  VII.  cap. 
12. 

Section  :>,:'>  of  the  Mines  Act  (R.S.O.  1897  cap.  36)  provided  that 
where  a  part  or  section  of  the  province  was  shewn  or  reported  to  be  rich 
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in  mines  or  minerals,  the  Lieutenant-Governor  in  Council  might  withdraw 
the  whole  or  a  portion  thereof  from  sale  or  lease,  and  set  the  same  apart 
P'.'i-ling  an  exploration  thereof  or  the  prospecting  of  veins,  lodes  or  other 
deposits  of  ores  or  minerals  therein  by  the  use  of  a  diamond  drill  or  other- 
wise, under  the  direction  of  the  Commissioner  of  Crown  Lands(  now  the 
Minister  of  Lands,  Forests  and  Mines),  and  might  fix  the  price  or  offer 
the  same  for  sale  by  public  auction. 

The  Order  in  Council  of  14th  August,  1905,  directed  that — together 
with  other  specified  property  of  the  Crown — "the  lakes  known  as  Cobalt 
and  Kerr  Lakes,  situated  in  the  township  of  Coleman,  be  withdrawn  from  10 
exploration  for  mines  and  minerals  and  from  sale,  lease  or  location." 
Tliis  treatment  of 'Cobalt  Lake,  as  well  as  previous  dealings  in  regard  to 
portions  of  it,  seems  to  import  the  view  that  the  provisions  of  the  Act  and 
of  the  regulations  with  regard  to  discovery,  staking,  proof  of  claim,  re- 
cording, etc.,  were  thought  to  be  applicable  to  lands  covered  by  a  large  body 
of  water,  and  not  confined  to  surface  lands.  Unquestionably  such  provi- 
sions as  those  relating  to  the  planting  and  maintenance  of  discovery  and 
marking  posts  cannot  be  satisfactorily  complied  with  so  as  to  insure  per- 
manence where  deep  water  covers  the  land  upon  which  the  discovery  is  said 
to  have  been  made.  Where,  as  in  this  instance,  the  posts  wrere  merely  plant-  20 
ed  in  the  ice,  all  traces  of  the  point  of  discovery  and  of  the  supposed  bound- 
aries of  the  claim  are  obliterated  with  the  breaking-up  of  the  ice. 

The  Order  in  Council,  however,  left  no  doubt  as  to  the  intention  of  the 
Crown  with  regard  to  the  lakes  mentioned,  viz.,  that  they  were  not  to  be 
subject  to  exploration  for  mines  or  minerals.  By  means  of  it,  at  all  events, 
they  were  made  prohibited  territory  for  explorers  and  prospectors,  and 
were  also  removed  from  the  list  of  lands  open  for  location,  lease  or  sale. 
While  that  prohibition  existed,  it  was  not  open  to  any  person  to  make  a 
discovery  upon  which  he  could  validly  maintain  a  claim  under  sees.  26  to  33, 
having  regard  to  sees.  9,  33,  46,  47  and  48  of  the  Mines  Act.  And  this  quite  ;;o 
apart  from  the  difficulties,  some  of  which  have  already  been  alluded  to,  sur- 
rounding the  marking  of  the  place  of  discovery,  the  placing  of  permanent 
posts  shewing  the  boundaries  of  the  claim  and  the  proof  thereof  for  pur- 
poses of  recording. 

The  Order  in  Council  of  28th  August,  1905,  after  setting  forth  that  the 
townships  of  Coleman  and  Burke,  Lorraine  and  Hudson,  in  the  district 
of  Nipissing,  w.'iv  shewn  to  be  rich  in  ores  and  minerals,  directed  that 
such  parts  of  the  said  townships  as  had  not  already  been  leased  or  sold  be 
"withdrawn  from  sale  and  lease"  under  the  Mines  Act,  and  be  set  apart 
under  sec.  33 — not  interfering  with  the  rights  of  any  one  who  had  thereto-  40 
fore  made  applications  for  mining  lands  in  the  said  townships.  No  speci- 
fic mention  is  made  of  Cobalt  and  Kerr  Lakes,  which  had  been  specially 
;!ealt  with  by  th;1  O.-dcr  in  Council  of  1  -1th  August. 

There  is  nothing  in  the  OrdfM1  in  (V'in"il  "f  98th  August  to  indicate 
an  intention  t<Tsupersede  the  prior  order  as  regards  the  withdrawal  of 
these  lakes  from  "exploration  for  mines  and  minerals."  To  that  extent, 
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at  all  events,  the  first  order  was  left  to  its  operation  on  these  lakes,  and,\ RECORD 
while  the  unsold  and  unleased  parts  of  the-  township  were  placed  under 
sec.  33,  the  lakes  still  remained  withdrawn  from  exploration,  and  so  un- 
der the  prohibition  contained  in  sees.  9  and  47.  Appeal  for 
The  Order  in  Council  of  30th  October,  1905,  dealt  ^nlv^khrElieeffect  Ontario. 
of  the  Order  in   Council  of  28th  August.      Its    purpose  was    to  enable  ~ 
licensed  miners  to  do  what  was  requisite    in   order    to    acquire  a  mining  p  Na  so; 

i    •  £  ii  i       j  i   A  i    -i          i       Keasons  for 

claim  upon  any  of  the  open  lands  in  the  township,  and  to  record  it,  sub-  judgment 
ject  to  the  specified  conditions  and  restrictions.    But  it  did  not  authorise  of  Court  cf 
10  or  assume  to  authorise  the  receiving  or    recording    of    a    mining  claim  in  Appeal  tor 
respect  of  a  part  of  the  township  which  was  withdrawn  from  exploration,  °ntario- 
and  was,  therefore,  still  under  the  prohibition  of  sees.  9  and  47.    The  testi-  "c°s^ 
mony  of  Mr.  G.  T.  Smith  the  Mining  Inspector  and  Recorder  for  the  dis-  —contin,IC({ 
trict,  supports  the  view7  that  this  was  the  intention.    He  shews  that  he  re- 
ceived his  instructions  from  the  Department  or  Bureau  of  Mines  that  the 
lakes  were  withdrawn  from  exploration,    accompanied    by    a  copy  of  the 
Order  in  Council,  on  or  about  18th  August,    1905,   and   those   instructions 
were  never  afterwards  countermanded;  that  no  claim  was  thereafter  pre- 
sented to  him  for  record  until  8th  March,    1906,    when    Green's  was  pre- 
20  sented  and  he  declined  to  receive  or  record  it  because  Cobalt  Lake  was 
withdrawn  from  exploration. 

As  to  this  the  learned  Trial  Judge  says:  "It  is  plain  that  the  inspector 
considered  that  Cobalt  Lake  was  not  open  for  prospecting,  and  that  the 
same  opinion  was  shared  by  the  officers  of  the  department,  including  the 
Minister,"  and  this  appears  to  be  a  fair  and  proper  inference  from  the 
facts  and  circumstances  in  evidence. 

Strengthening  this  view  is  the  Act  of  the  Legislature,  6  Edw.  VII.,  cap. 
12,  by  sec.  1  of  which  it  is  enacted  that  the  Order  in  Council  of  14th  Aug- 
ust, 1905,  is  confirmed  and  declared  to  have  been  and  now  to  be  binding 

30  and  effectual  for  the  purposes  therein  mentioned.  This  Act  received  the 
assent  of  the  Lientenant-Governor  on  14th  May,  1906,  rather  more  than 
two  months  after  the  refusal  to  record  the  claim  on  which  the  plaintiffs 
rely,  and  it  is  argued  that  effect  should  not  be  given  to  it  to  their  prejudice. 
In  view,  however,  of  the  actual  situation  before  and  at  the  time  when 
Green  and  those  associated  with  him  assumed  to  make  explorations  on  Co- 
balt Lake,  their_cmirse  of  conduct  is  difficult  to  understand.  Assuming 
that  it  was  Th~e~Tn  tent  ion  that  Cobalt  Lake  should  continue  and  remain 
withdrawn  from  exploration,  an  inquiry  from  the  Department  or  the 
Bureau  of  Mines  or  from  the  Inspector  and  Recorder  of  the  District, 

40  wl ict her  that  was  the  case,  would  have  elicited  an  affirmative  answer.  But 
according  to  Green's  testimony,  he  appears  to  have  deliberately  refrained 
from  addressing  the  question  to  any  one.  He  is  described  in  the  state- 
ment of  claim  as  a  broker,  but  from  his  testimony  it  appears  that  for  some 
time  he  practised  law,  and  had  acquired  a  good  deal  of  experience  in 
mining  law.  In  January,  1906,  he  consulted  a  legal  gentleman  practising 
law  in  Toronto  about  forming  a  syndicate  to  prospect  at  Cobalt.  He  was 
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introduced  to  a  Major  Gordon,  and  there  was  a  discussion  about  the  chances 
of  finding  mineral  on  Cobalt  Lake,  and  Gordon  said  he  was  certain  he 
could  rind  a  vein  of  mineral  in  the  lake.  Green  then  went  to  the  Bureau 
ut'  Mines  and  inquired  for  information  relating  to  the  Cobalt  district.  He 
saw  one  of  the  clerks,  a  young  woman,  and  was  given  several  pamphlets, 
one  or  two  mining  reports  and  the  rules  and  regulations.  He  told  the 
clerk  that  he  wanted  alJUlhe  information  they  could  give  him  relating  to 
the  Cobalt  district.  She  handed  him  the  pamphlets  and  told  him  that 
everything  was  contained  there,  except  a  map  of  what  claims  or  sections 
were  open  for  location,  but  that  he  would  find  the  map  probably  at  the 
Recorder's  Office  at  Haileybury.  He  then  went  to  Haileybury  to  the 
Mining  Recorder's  Office  and  saw  a  young  woman  clerk  in  charge  of  the 
office.  He  asked  for  a  map  shewing  what  claims  were  open  for  location, 
and  was  handed  a  map  of  claims  shewing  sections  marked.  On  the  map  ap- 
peared sections  marked  with  a  capital  "A."  The  clerk  told  him  the  sec- 
tions so  marked  indicated  the  sections  applied  for.  From  the  rules  and 
regulations  and  the  map,  he  says,  he  came  to  the  conclusion  that  Cobalt 
Lake  was  open  for  exploration.  He  and  Major  Gordon  then  set  up  a 
diamond  drill  on  Cobalt  Lake  and  worked  there  for  some  weeks.  Neither 
of  them  had  a  miner's  license.  On  cross-examination  he  said  that  when  lie 
went  to  the  Bureau  of  Mines  he  didn't  see  'the  Minister  or  his  Deputy. 
He  did  not  think  it  was  necessary  to  see  anybody  who  was  appointed  to 
give  out  information.  He  did  not  make  any  inquiry  at  that  time  as  to 
whether  or  not  Cobalt  Lake  was  open,  lie  made  no  special  inquiry  about 
Cobalt  Lake;  simply  asked  for  the  literature  and  ?i11  intV1'1"iU"'niJ  He 
made  no  inquiry  about  Orders  in  Council.  He  made  no  special  inquiries 
at  Haileybury  about  Cobalt  Lake.  He  asked  the  clerk  at  Haileybury  if  the 
map  was  up  to  date,  and  she  replied  "Yes."  She  said  it  was  made  up 
every  two  or  three  days.  He  merely  asked  her  the  question,  "Is  this  up 
to  date?"  and  she  said  "Yes."  He  did  not  direct  her  attention  to  Cobalt 
Lake,  nor  mention  any  special  place  where  he  was  going  to  prospect., 
Then,  without  more,~tne  diamond  drill  was  placed  on  the  ice  and  opera-' 


tions  were  begun  in  Cobalt  Lake. 

Now  if  Green  was  misled,  he  had 


rect  question  either  at  the  Bureau  of  Mines  or  Haileybury  would  have  un- 
doubtedly elicited  the  information  that  Cobalt  Lake  was  not  open  for  pros- 
pecting. But,  evidently  to  suit  his  own  purposes,  he  did  not  desire  to  put 
the  direct  question. 

There  was  nothing  misleading  in  the  information  he  did  obtain. 
regulations  were,  of  course,  applicable  to  all  mining  districts.  The  first 
clause  directs  attention  to  the  fact  that  no  exploring  is  to  be  done  on  lands 
withdrawn  from  "sale,  location  or  exploration."  And  clause  16  repeats 
verbatim  the  proviso  of  sec.  47  of  the.  Act  against  marking  or  staking  a 
mining  claim  on  Crown  lands  withdrawn  from  location  or  exploration. 
The  map  furnished  him  shewed  a  condition  entirely  consistent  with  the  in- 
tention and  practical  working  of  the  Orders  in  Council  of  14th  August 
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only  himself  to  jjlame.    A  plain,  di- 
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October.    The  sections  or  lots  actually  applied  for  out  of  the   RECORD, 
pact's  of  the  township  in  respect  of  which  the  Order  in  Council  of  30th  Oc-      /,~~~^~, 
tober  authorised  the  Recorder  to  record  claims,  were  marked  on  the  office     Court  of 
map  from  day  to  day  as  they  came  in,  and  it  is  not  suggested  that  the  map   Appeal  for 
was  inaccurate.    A  frank  question  would  have  led  to  a  full  explanation,     Ontario. 
but  for  some  mysterious  reason  it  was  not  asked. 

In  these  circumstances  the  plaintiffs  have  nothing  to  blame  the_De^.  Rea°ons  for 
partment  or  Bureau  of  Mines  for^  They  present  no  valid  ground  or  reason  judgment 
for  saying  that  effect  should  not  be  given   to   the   intention  of  the  Crown  of  Court  of 

10  with  regard  to  Cobalt  Lake.    It  follows  that  what  was  assumed  to  be  done  Appeal  for 
by  Green  and  his  associates  by  way  of  exploration  and  alleged  discovery,  ^ntan°- 
marking  and  staking,  did  not  create  a  right  to  a  mining  claim  under  the  'c  .SQ 
Mines  Act.    That  being  so,  it  is  hardly  necessary  to  say  that  what  is  shewn  -Lcont-mueii 
to  have  been  afterwards  done  or  attempted  to  be  done  by  them  in  the  way 
of  insisting  upon  recognition  of  the  claim,  is  immaterial,  and  need  not  be 
considered.    The  Crown  never  receded  from  the  position  which  was  taken 
on  its  behalf  the  moment  Green's  claim  was  presented,  that  Cobalt  Lake 
being  withdrawn,  there  was  no  claim  to  be  considered.     And  afterwards, 
acting  under  the  authority  of  s&._33  of  the  Mines  Act,  a  sale  was  made  to 

20  the  defendants.    The  result  is,  that  the  plaintiffs  have  no  status  to  im- 
peach the  sale  or  the  Letters  Patent  issued  in  pursuance  thereof.  / 

On  these  grounds  the  judgment  appealed  from  should  be  upheld.  But, 
if  these  grounds  should  not  prevail,  there  still  remain  the  questions  as  to 
the  defendants'  position  as  purchasers  for  value,  and  as  to  the  effect  of  the 
Act  of  the  Legislature,  7  Edw.  VII.  cap.  15. 

That  the  defendants  became  the  purchasers  in  good  faith  and  for 
value  the  evidence  leaves  in  no  doubt.  Apparently  they  had  no  notice  of 
the  plaintiffs'  claim  iintil  after. the  acceptance  of  their  tender  and  payment 
of  the  deposit,  but  before  the  payment  of  the  balance  of  the  purchase  money 
30  iind  the  issue  of  the  letters  patent,  thejT  were  aware  that  the  plaintiffs  were 
claiming  the  portion  of  Cobalt  Lake  in  respect  of  which  this  action  is 
brought 

And  assuming  that  the  plaintiffs  were  able  to  establish  a  status  en- 
titling them  to  impeach  the  sale,  the  defendants  would  .derive  no  protec- 
tion from  the  plea  of  .purchasers  for  value  without  notice. 

But  they  would  still  be  entitled  to  the  benefit  of  the  Act  7  Edw.  VII. 
cap.  15. 

Many  objections  have  been  urged  with  ihuch  force  and  ability  against 
the  constitutional  validity  and  the  legal  effect  of  this  Act. 

40  It  is  impossible,  however,  to  conclude  that  it  is  a  private  and  not  a 

general  Act,  and  that  it  was  not  intended  to  validate  and  confirm  the  sale 
and  grant  of  the  lands  comprised  in  the  Letters  Patent,  and  of  all  the 
mines  and  minerals  being  and  lying  in  and  under  the  lands  and  all  mining 
rights  therein  and  thereto  and  to  vest  the  property  therein  and  thereto 
in  the  defendants  as  and  from  the  date  of  the  sale,  absolutely  freed 


^      -<_ 
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fivm  all  claims  and  demands  of  every  nature  whatsoever  in  re- 
spect of  or  arising  from  any  discovery,  location  or  staking.  Having 
regard  to  what  is  known  to  have  transpired  before  and  up  to  the  time  of 
the  passing  of  the  Act,  it  is  not  possible  to  ignore  the  significance  of  the 
enactment,  or  to  seek  to  treat  it  as  inapplicable  to  the  plaintiffs'  asserted 
claim  to  impeach  the  grant  to  the  defendants.  And,  unless  the  enactment 
was  beyond  the  legislative  authority  of  the  Legislature,  it  must  be  taken  as 
absolutely  concluding  any  claim  to  the  lands  to  which  the  plaintiffs  assert 
title  in  this  action. 

It  was  urged  that  the  legislation  was  ultra  vires  and  incompetent,  be-  10 
cause  it  was  enacted  during  the  pendency  of  this  action,  and  its  effect,  if 
valid,  is  to  usurp  the  functions  of  the  Courts  and  to  declare  the  rights  of 
individuals  in  property  in  derogation  of  the  ordinary  law  of  the  province. 

But  the  subject  matter  of  the  enactment  falls  clearly  within  the  cate- 
gory of  property  and  civil  rights.  The  right  claimed  by  the  plaintiffs  is, 
if  anything,  a  right  in  property  within  the  Province.  So  the  right  to  bring 
an  action  is  a  civil  right.  And  both  have,  by  sec.  92  of  the  British  North 
America  Act,  been  made  subject  to  the  legislative  authority  of  the  Provin- 
cial Legislature.  And  where  there  is  jurisdiction  over  the  subject  matter, 
arguments  founded  on  alleged  hardship  or  injustice  can  have  no  weight.  20 
As  said  by  Lord  Herschell  in  Attorney-General  of  Canada  v.  Attorney- 
General  of  the  Provinces  (1898)  A.C.  700,  when  discussing  the  question 
of  the  relative  legislative  powers  and  authority  of  the  Parliament  of  Can- 
ada and  the  Legislatures  of  the  Provinces  under  the  British  North  Ameri- 
ca Act  (p.  713) :  "The  suggestion  that  the  power  might  be  abused  so  as  to 
amount  to  a  practical  confiscation  of  property  does  -not  warrant  the  im- 
position by  the  Courts  of  any  limits  upon  the  absolute  power  of  legislation 
conferred.  The  supreme  legislative  power  in  relation  to  any  subject  mat- 
ter is  always  capable  of  abuse,  but  it  is  not  to  be  assumed  that  it  will  be 
improperly  used;  if  it  is,  the  only  remedy  is  an  appeal  to  those  by  whom  30 
the  Legislature  is  elected."  Lord  Herschell  added:  "If,  however,  the 
Legislature  purports  to  confer  upon  others  proprietary  rights  where  it 
possesses  none  itself,  that,  in  their  Lordships'  opinion,  is  not  an  exercise 
of  the  legislative  jurisdiction  conferred  by  sec.  91."  But  this  latter  re- 
mark was  made  in  relation  to  the  respective  powers  and  property  rights 
of  the  Dominion  and  tlie  Provinces,  and  has  no  application  to  a  case  like 
the  present,  where  the  lands  were  Crown  lands,  the  property  of  the  Prov- 
ince. 

Hven  supposing  the  opinion  of  a  Court  to  be  that  the  Letters  Patent 
issued  in  error  and  improvidently,  the  Act  must  still  remain  as  a  legisla-  40 
tive  declaration  of  the  validity  of  the  sale.     And  in  that  respect  the  Act 
would  form  a  bar  to  the  plaintiffs'  alleged  rights. 

Another  point,  not  however  raised  by  the  pleadings  or  argued  in  the 
Court  below,  was  suggested  upon  the  argument  of  the  appeal.  It  was  con- 
tcnded  that  the  grant  to  the  defendants  did  not  comprise  or  carry  with  it  a 


grant  of  the  precious  or  "Royal"  metals.    The  grant  is  of  the  land  covered    RECORD, 
with  water  composed  of  Cobalt  Lake  mining   location,    together   with    the      ^7^7, 
mines,  minerals  and  mining  rights  thereon  and  thereunder.  Court  C0f 

The  Mines  Act,  R.S.O.  (1897)  cap.  36,  sec.  2  (6),  defines  mining  rights   ^pfca'.for 
as  meaning  the  ores,  mines  and  minerals  on  or  under  any  land  where  the     Ontario. 
same  are  dealt  with  separately  from  the  surface  of  the  land :  see  also  the      v     ~ 
Mines  Act,  1906,  sec.  2  (9),  (10)  and  (12).   Here  the  Letters  Patent  are  Reasons  tor 
issued  subject  to  the  provisions  of  sees.  188  to  221,  inclusive,  of  the  Mines  judgment 
Act,  1906,  and  there  is  a  grant  both  of  the  land  and  of  the  mining  rights,  of  Court  of 

10  as  well  as  of  the  mines  and  minerals    thereon    and    thereunder;    words  Appeal  for 
which,  having  regard  to  the  nature  of  the  territory  and  the  purposes  of  ?,ntari0' 
the  grant,  seem  broad  and  comprehensive  enough,  one  might  suppose,  to  CJQ' 
justify  a  construction  that  would  include  metals  and  minerals  of  every  —continued 
description.  Sections  3,  4  and  5,  of  the  Mines  Act,  R.S.O.  (1897),  cap.  36,  and 
sees.  2  (16)  and  3  (1)  and  (5)  of  the  Mines  Act,  1906,  seem  to  indicate  an 
intention  to  withdraw  from  the  Crown   any   right   under   its   prerogative 
title  to  the  precious  metals.     But  if  this  be  not  so,  the  plaintiffs'  case  is 
not  thereby  advanced,  for  their  claim,  if  any,  is  under  the  Mines  Act, 
R.S.O.  (1897),  cap.  36,  and  any  grant  to  them  would  not  be  more  extensive 

20  in  terms  or  effect  than  the  grant  made  to  the  defendants.    However,  the 
point  is  not  properly  open  to  the  plaintiffs  on  this  appeal. 

There  may  be  a  question  whether  the  plaintiffs  are  entitled  to  main- 
tain this  action  as  assignees  of  Green.  Section  47  of  the  Mines  Act,  R.S.O. 
(1897)  cap.  36,  enables  a  licensee,  who  has  discovered  a  vein  or  other  de- 
posit of  ore  or  mineral,  to  mark  or  stake  out  a  mining  claim,  providing 
that  it  is  on  Crown  lands,  not  withdrawn  from  location  or  exploration,  and  /_ 

"to  transfer  his  interest  therein  to  another  licensee."  ksffc  1?EC**/ 

This  appears  to  bejthe  only  pro  vision,  in  force  when  the  transfer  was   5*-^  / '$~ 
made  to  the  plaintiff s^  enabling  a  discoverer   to   transfer   his  interests  to      fbc^J?/?J 
30  another.    He  does  not  appear  to  be  authorised   to   make   a   transfer  of  a  a^-tff~7~~. 
mining  claim  arising  in  respect  of  Crown  lands  withdrawn  from  explora- 
tion.   The  question  whether,  assuming    that    Green    did    acquire    mining  ^ 
rights  in  or  under  Cobalt  Lake,  notwithstanding   that    it   was   withdrawn"^*" 
from  exploration,  he  could  make  a  valid  transfer  of  such  rights  so  as  to 
enable  his  transferee  to  maintain  an  action  in  respect  of  them,  was  not 
raised  or  discussed,  and  it  is  not  necessary  to  the  disposal  of  the  appeal 
that  it  should  be  considered. 

The  appeal  must  be  dismissed. 

(i  \HKO\V  and  MACI.AKKX,  J.J.A.,  concurred. 
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3n  the  Court  of  Hppcal  for  ©ntano. 


Monday,  5th  .day  of  April,  190!). 


PKFSKNT: 


The  Hon.  The  Chief  Justice  of  Ontario. 
The  Hon.  Mr.  Justice  Garrow. 
The  Hon.  Mr.  Justice  Maclaren. 


[Stamp  $2.90.] 


BF.TWKKN  : 

THE  FLORENCE  MINING  COMPANY,  LIMITED, 

(Appellants)  PLAINTIFFS; 


AND 


10 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

(Respondents)  DKFKNDAXTS. 


THIS  IS  TO  CERTIFY  that  the  appeal  of  the  above  named  appellants 
from  the  Judgment  of  the  Honourable  Mr.  Justice  Riddell  of  the  High 
Court  of  Justice  for  Ontario  pronounced  on  the  15th  day  of  June,  1908, 
having  come  on  to  be  argued  before  this  Court  on  the  5th  and  8th  days  of 
February,  1909,  whereupon  and  upon  hearing  counsel  as  well  for  the  ap- 
ipellants  as  the  respondents,  THIS  COURT  WAS  PLEASED  TO 
DIRECT  that  the  matter  of  the  said  appeal  should  stand  over  for  judg- 
ment, and  the  same  having  come  on  this  day  for  judgment: 

IT  WAS  ORDERED  AND  ADJUDGED  that  the  said  appeal  should 
be  and  the  same  was  dismissed  with  costs  to  be  paid  by  the  appellants  to 
the  respondents,  forthwith  after  taxation  thereof. 

"N.  F.  PATEBSON," 

Court  of  Appeal  Seal.  "Registrar" 

Entered  O.B.  XL 
Issued  10th   May,  1909, 

"C.S.G." 


20 


127 


IN  THE  COURT  OF  APPEAL  FOR  ONTARIO. 


The  Honourable  the  Chief  Justice  of      Friday,  the  8th  day  of  October, 
Ontario,  in  Chambers.  A.D.  1909. 


BETWKI.X  : 


THE  FLORENCE  MINING  COMPANY,  LIMITED, 

(Appellants)  PT.VTVTI  KKS, 


A  x  i ) 


RECORD. 


In  the 

Court  of 

Appeal  for 

Ontario. 


No.  52. 
Order 
allowing 
appeal  from 
judgment  of 
Court  of 
Appeal  for 
Ontario. 
Order  dated 
8th  Oct., 
1909. 


THE  COBALT  LAKE  MINING  COMPANY,  LIMITED, 

( Respondents)  DFFKXDAXTS. 


10          UPON  the  Application  of  the  above  named  appellants  and  upon  hear- 
ing read  the  pleadings  and  proceedings  herein,  the  Appeal  Book  and  the 

affidavit  of  John  Murray  ('lark  filed  and  the  notice  of  application  to  fix  the 
amount  of  the  security  to  be  given  by  the  appellants  on  the  appeal  to  His 
Majesty  in'His  Majesty's  Privy  Council  and  to  allow  the  said  appeal,  and 
upon  hearing  counsel  for  all  parties,  and  it  appearing  that  the  said  appel- 
lants have  paid  into  Court  herein  the  sum  of  two  thousand  dollars  to  secure 
the  costs  of  the  respondents  on  said  proposed  appeal  and  it  further  appear- 
ing that  the  case  is  one  winch  is  appealable  to  His  Majesty  in  Council,  and 
upon,  hearing  what  was  alleged  by  counsel  aforesaid, 

2(  1.   IT  IS  ORDERED  that  the  said  security  be  auJ  the  same  is  hereby 

approved  and  that  the  said  appe;:!  be  ;;r;l  the  same  is  hereby  allowed. 

2.  IT  IS  FURTHER  ORDERED  that  the  costs  of  this  application  be  - 
costs  in  the  appeal  to  His  Majesty  in  His  Majesty's  Privy  Council. 


Entered  0.  M.  XI. 
Issued  Hth  Oct.,  1909. 


(Sgd.)      N.  F.  PATERSON, 

Registrar, 


3n  tbe  IPriv^  Council. 
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BETWEEN 


THE    FLORENCE    MINING    COMPANY 
LIMITED, 

(Plaintiffs)  Appellant! 


AND 


THE  COBALT  LAKE  MINING  COMPANY 
LIMITED, 

(Defendants)  Respondent: 


RECORD  OF  PROCEEDINGS. 


LAWRENCE  JONES  &  CO., 

4  St.  Mni-.v  Axe,  E.G., 

Solicitors  for  Appellants. 

CHARLES  RUSSELL  &  CO., 

,  37  Norfolk  St.,  Strand, 

Solicitors  for  Respondents. 
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